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Debate and Death 


PREVIOUS ISSUES HAVE COVERED THE ARGUMENTS ON BOTH SIDES OF THE COURT 
PROPOSAL IN ITS VARIOUS FORMS. THE FOLLOWING THREE SPEECHES ARE PRINTED 
FOR THEIR IMMEDIATE, AS WELL AS HISTORICAL INTEREST, TO GIVE SOME SENSE 
OF THE GREAT SURGE OF FEELING WHICH KILLED THE BILL; THE FINAL FIGHT OF 
LEADERS WHOM WALTER LIPPMANN HAS DESCRIBED AS CONSCIOUS “THEY WERE WRIT- 
ING A CHAPTER IN THE HISTORY OF CONSTITUTIONAL LIBERTY.”—ED. 


JOSEPH C. O’MAHONEY, U. S. Senator, Wyoming [D}] 
In the Senate of the United States, July 12, 1937 


R. President, I was remarking that the pending 

measure in the nature of a substitute has been pre- 

sented to this body without an explanation. I think 
it ought to be made clear to the Senate and to the country 
that we are not discussing a personal issue; we are discussing 
a system for the reorganization of the judiciary of the United 
States. The issue before this body is not the election of 
1940, as some Senators seem to imagine; the issue before this 
body is not the New Deal, as some Senators would like to 
have the country believe; the issue before this body is not 
the record of Franklin D. Roosevelt, as some Senators would 
like us to believe. The issue before this body is whether or 
not we are going to adopt a system for the judiciary of the 
United States vastly different from anything which has ever 
existed before in the history of our Government. 

We are rapidly approaching the one hundred and fiftieth 
anniversary of the adoption of the Constitution of the United 
States under which our judicial system was established ; and 
we are now asked to consider a bill which, if enacted, would 
revolutionize that system. The measure before us today and 
which will be before us tomorrow and many a day hence, I 
gather from the attitude of Senators, should not be entitled 
“A bill to reform the judiciary,” as it is sometimes called in 
the public press; it should be called a bill to centralize the 
administration of justice and to give the central establish- 
ment at Washington greater control over the local administra- 
tion of justice than it has ever had in this democracy. 

Do we desire to centralize the adminstration of justice? 
Presidents come and Presidents go. The present occupant of 
the White House will not always occupy that distinguished 
position with the great ability and charm with which he now 
occupies it. Some other President will succeed him, and when 
he does, if this bill should become a law, it would apply to him 
as well as to the present occupant of the White House. 

So I say, Mr. President, this is not a personal issue ; this 


is not a question of whether or not we are going to give a 
certain amount of power to Franklin D. Roosevelt. The 
issue before us is whether we are going to give this power 
to any President who may occupy the White House, no matter 
who he may be. 

I shall not engage in any invidious comparisons; I shall 
not mention names; but there must come to the minds of 
every Member of this body, as there must come to the minds 
of all the citizens of the United States, the names of Presi- 
dents in whom they would not for three minutes entrust the 
power which is proposed to be vested in the President by the 
pending measure. 

Remember we are acting upon a system. Let no one forget 
it. If this measure should be enacted into law, this generation 
may pass and the next generation will be operating under 
the system proposed, which would make a_ revolutionary 
change from the system which has been handed down to us 
by the constitutional fathers. 

Let us consider the bill. What proponent has yet stood 
upon this floor and explained the first section of the pro- 
posed substitute? Was it explained by the sponsors of the 
bill? Did the eminent chairman of the Judiciary Committee 
of the Senate of the United States, the Senator from Arizona 
[Mr. Ashurst}, whose name is attached to this measure 
explain the bill? Did the eminent Senator from Kentucky 
{[Mr. Logan}, whose name is attached to this measure, rise 
in his place to explain its purport and effect? He spoke not 
a single word of that character. Did the Senator from New 
Mexico [Mr. Hatch], who lends his name to it, give any ex- 
planation of the measure? Not a word, not a syllable. And 
when those of us who are opposed to the measure undertake 
to discuss it we are told that we are filibusterers and are 
preventing the transaction of the public business. 

What business can be more important, Senators of the 
United States, than the establishment of the judicial system 
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under which you, your children, and your children’s children 
will be governed so long as this measure remains upon the 
statute books, if it is passed? Good Presidents come and good 
Presidents go, and bad Presidents come and bad Presidents 
go, and the power that is proposed to be vested by this bill in 
any occupant of the White House could be used by a man, if he 
were so minded, to wreck every vestige of human liberty under 
the Stars and Stripes. Let us consider it. 


When the original bill was proposed it provided that in 
the instance of each member of the judiciary who had attained 
the age of seventy years and had served for ten years and 
within six months had not retired or resigned, the President 
should appoint another Justice. 


It was mandatory. He had no discretion about it at all. 
The solemn duty was laid upon him by the terms of the bill 
to send the nomination to the Senate of the United States for 
every man on the bench of the given age and service. As it was 
written it would probably have resulted in the immediate 
appointment of six Justices. 

The resentment of the country to the plan was so sweep- 
ing and so st:ong that it was abandoned, or at least we are 
told it was abandoned, and here as a substitute we have a 
bill which, instead of saying that the President “shall” appoint, 
says he “may” appoint. The President now has the discretion 
to appoint an additional Justice when a sitting Justice reaches 
the age of 75 years. Why the discretion? Is the President to 
be permitted to say, “In my judgment new blood is not 
necessary now. It is true these men are 75 years of age. It is 
true that there ought to be new blood; but I am satisfied. 
I shall make no appointments.” 


Understand, Mr. President, I am speaking in an imper- 
sonal manner. I am not speaking of the present occupant of 
the White House. I am speaking of any occupant of the 
White House. If the power is discretionary, then it follows as 
the night follows the day that the occupant of the White 
House at some future time, if not at this time, may say, “I 
am satisfied with the decisions of Justice A, who is 75 years 
of age, and I shall not send a new nomination.” 


That is not all. The new bill provides that: 


“Not more than one appointment of an additional Jus- 
tice as herein authorized shall be made in any calendar 
year.” 

What is the explanation for this limitation? Obviously 
if new blood is necessary, if age be a crime, if, when Justices 
reach the age of 75 they are no longer fit to sit upon the 
bench, why should they not be removed and why should 
there be only one substitute Justice when perhaps there may 
be four or five who have reached the alleged age of senility? 
If the rule is good for one it is good for all. 

Oh, but this limitation was put in for the purpose of pre- 
venting judgments of the Court from being influenced by 
the appointments. How simple-minded we are all supposed 
to be! Of course, we cannot understand if we do not read 
and if we have no one to explain the bill to us. How many 
Senators have read the next clause of the proposed sub- 
stitute ?— 

“Provided, That the authority to appoint for any calen- 
dar year shall not lapse by reason of the rejection of the 
nomination, delay in confirmation, inability to nominate dur- 
ing an adjournment of the Senate, or withdrawal of the nomi- 
nations in a succeeding calendar year.” 






Who wrote that phrase? It was not the distinguished 
Senator from Arkansas [Mr. Robinson} who wrote that 
phrase. It was not the chairman of the Judiciary Committee 
{Mr. Ashurst} who wrote it, nor was it the Senator from 
Kentucky [Mr. Logan}, nor was it the Senator from New 
Mexico [Mr. Hatch]. Why is it in the bill? 

Referring now to section 3 of the substitute, let us 
remember that the system which we are asked to establish 
provides, first, for this extraordinary discretionary power in 
the appointing authority to make or withhold appointments, 
this extraordinary method by which appointments may be 
permitted to accumulate. There is a certain amount of con- 
centration of authority. 

In section 3 is the provision that any circuit judge may 
be designated and assigned from time to time by the Chief 
Justice for general service in the circuit court of appeals, 
and that any district judge may be assigned and designated 
from time to time by the Chief Justice for general service 
in any district court. 


This is a proposal utterly new to our system, one which 
changes completely the present system of the local admin- 
istration of justice. It concentrates in the hands of the Chief 
Justice the power to pick a circuit court justice from any part 
of the courtry and send him in any other circuit to try any 
particular case. It gives the Chief Justice the power to pick 
any district judge from any part of the country and send him 
into any other district of the United States to try any case, 
without regard to the desire of the litigants, without regard 
to the desire of the circuit court justice of the circuit into 
which he goes, without regard to the desire of the district 
judge into whose court he goes. 

Every lawyer who practices before a Federal court knows 
that when, even under the present law, a judge comes in 
from a different district or a different circuit to sit upon a 
case, one or the other of the litigants is sure to believe that 
the case is framed against him, because it is the spirit of 
the American citizen to believe in local self-government, to 
believe in having his cases passed upon by judges whom he 
knows. It is a development in the long history of the legal 
system under which we operate that no man is to be found 
guilty except upon the judgment of a jury of his peers. What 
does that mean? The historic meaning of that phrase is that 
he was to be tried by those men who knew him, by those men 
on whom he could depend for an absolutely honest judgment. 
Is it not natural for any man whose life or property is at stake 
in a suit before a law court to want to have upon the bench 
a judge whose honor and integrity he knows? 


What was the objection raised by the colonists before the 
Revolution to the administration of justice? The king was 
taking prisoners from their home communities and trans- 
porting them across the sea to be tiied before judges and 
juries of whom they knew nothing. The central adminis- 
tration of justice was one of the complaints raised by Thomas 
Jefferson and the Members of the Continental Congress 
against the British system. But by the pending proposal, in- 
stead of transporting the defendant or the litigant, we are 
asked to set up a system whereby the judge may be trans- 
ported, may be sent out from the central establishment. 

Yet before I proceed to the discussion of other phases of 


this plan, I wish to call the attention of Senators to the views 
of Thomas Jefferson. We have been told that Jefferson com- 
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plained about the members of the judiciary, and he did, I 
think, with good reason. We are told that he spent many 
years of his life denouncing the members of the judiciary, and 
he did. But what was the reason? Why was Jefferson con- 
cerned with the rulings of the Federal judiciary when he 
was President of the United States? Was it because he did 
not believe in an independent judiciary? Not at all. It was 
because he did not believe in the consolidation of govern- 
ment. 

In July 1822, writing from Monticello to William T. 
Berry, Jefferson repeated some of the statements he had made 
about the judiciary. Let me read a sentence or two to the 
Senate: 

“We already see the power, installed for life, respon- 
sible to no authority (for impeachment is not even a scare- 
crow), advancing with a noiseless, steady pace to the great 
object of consolidation. The foundations are already deeply 
laid by their decisions for the annihilation of constitutional 
State rights, and the removal of every check and every 
counterpoise to the engulfing power of which themselves are 
to make a sovereign part.” 

What was Jefferson talking about? He was talking 
about the concentration of the administration of justice, the 
consolidation of all the affairs of Government, in the Federal 
establishment. Yet Senators come into this body urging a 
bill which provides for centralization and consolidation, which 
wipes out not only district lines and circuit lines but the 
lines of the States which the Members of this body represent, 
and attempt to quote Thomas Jefferson as an authority for 
their effort to revolutionize the administration of justice in 
the United States. 

Let us proceed with the substitute which no proponent 
as yet has dared to rise upon the floor of the Senate and 
explain or defend. Under the bill there would be concentrated 
in the hands of the Chief Justice the power to send judges 
hither and yon, and it would deny to the circuit judges in 
the circuits to which other judges are to be sent the power 
to say they are not needed. 

Not content with that, the authors of the substitute au- 
thorize in section 4 the appointment of a new official, the 
court proctor with a new salary, another agent of the ever- 
expanding bureaucracy centralizing in Washington. A proc- 
tor to do what? To go up and down the country and advise 
the Chief Justice where to make the changes, like the chief 
post office inspector advises the Postmaster General. When 
I was First Assistant Postmaster General I found that the 
chief inspector, from time immemorial, had been called “the 
eves and ears of the Post Office Department,” because he and 
his men went throughout the United States to examine post 
offices, to go on the trains, to find out how the Post Office 
Department was being administered locally. The eyes and 
ears of the Chief Justice will be the proctor, a new official. 
Is that justice? 

I say, Mr. President, that there is no occasion for such 
a concentration of power; there is no occasion for such a con- 
solidation. I say, on the contrary, that there is every reason 
for every citizen of the United States to look with dread 
upon this proposal. 

The proctor is given the authority— 

“By requisition upon the Public Printer, to have any 
necessary printing and binding done at the Government 


Printing Office, and authority is conferred upon the Public 
Printer to do any such printing and binding.” 

The mails are already teeming with the vast outpourings 
of unnecessary and unread printed matter prepared by the 
innumerable agencies of the bureaucracy, and now it is 
proposed to give the proctor the right to call upon the Public 
Printer to print anything that his will may please or sug- 
gest—a blank check to be drawn upon the Treasury of the 
United States. 

Now we come to Title II. This is a new section that 
comes into the Senate of the United States carrying upon its 
face the badge of unconstitutionality. Why do I say that? 
No; it carries two badges of unconstitutionality. The dis- 
tinguished Members of the Senate who are asking us now to 
pass a new court bill, which will allow new appointments to 
the Supreme Court of the United States in order that we 
may have new interpretation of the Constitution, bring us a 
substitute bill containing title II, fying two pennants, two 
flags of unconstitutionality. 

Senators have heard of the separability clause. What is 
a separability clause? Every lawyer knows. It is the clause 
which is written into a bill when the author of the bill is 
doubtful of the constitutionality of the provisions he is writ- 
ing. Otherwise it has no place in a bill. If the author of 
a measure writes into it that if any part of this bill is found 
unconstitutional it shall not affect the other parts, what does 
it mean? It means that the author believes there is some 
doubt about the constitutionality of the proposals he is mak- 
ing. 

Turn then, Senators of the United States, to section 107, 
the last section of title II: 

“If any provision of this title, or the application thereof 
to any person or circumstances, is held invalid, the remainder 
of the act and the application of such provisions to other 
persons and other circumstances shall not be affected thereby.” 

The other separability clause to which the Senator from 
Vermont draws attention is to be found in the last section 
of section 103: 

“If this section, or any provision thereof, is held invalid, 
the remainder of this act and the other provisions of this 
section shall not be affected thereby.” 

Why should the leadership of the Senate of the United 
States try to steam roller this substitute bill through until 
we find out why the author wrote those two separability 
clauses? Why should we be asked here upon the floor of the 
United States Senate to pass a measure which has never been 
submitted to the scrutiny of a committee of this body? 


Mr. President, I should like to have the author of the 
substitute measure come before the Judiciary Committee and 
explain to us why he inserted these two clauses. Is not the 
Senate of the United States entitled to that knowledge? Are 
not the people of the United States entitled to know why the 
unknown author of this measure was so doubtful of his brain 
child that he introduced these two life-nets in title I1? 


We are asked to cast our votes without debate for a mea- 
sure of this kind in a body in which the Democratic Party 
has 76 members out of 96. It has always been my belief that 
the Democratic Party was the party of free speech and free 
discussion. I have always been proud of my membership in 
a party which permitted me to stand up at any time in any 
place and declare my honest convictions. I have been proud 
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of membership in a party which has always insisted upon 
knowing to the letter the character of legislation that any 
administration proposed to have enacted and to be enforced 
upon the people of the United States. But now, considering 
a revolutionary measure, we are told by the present leader- 
ship of this body that we are filibustering when we are trying 
to discuss the bill. 


Mr. President, we have here a substitute which pro- 
vides, first, for concentration of power by giving the appoint- 
ing authority wholly new powers in the selection of Justices 
of the Supreme Court in the manner I have described; for 
concentration of power in the transfer of judges, both circuit 
and district, through all parts of the country; for additional 
concentration of power through the operation of the newly 
established office of proctor; and finally—the fourth phase 
of concentration—permission to the United States Govern- 
ment to intervene in every case in which the constitution- 
ality of a law is drawn in question, and to appeal these cases, 
regardless of the desires or will of the litigants. 


Does this consolidation have any significance for the 
people of the United States? I think it cannot be denied that 
it does. It has a tremendous significance, a significance which 
I venture to say is not realized by many persons in the United 
States. Perhaps not many in Congress or in the administration 
realize the great danger that confronts them. 


Let me revert for a moment to a discussion of recent de- 
velopments—indeed of developments over a long period of 
years, perhaps. I have long been of the opinion that the election 
of 1936, great and glorious triumph that it was for the liberal 
forces of America, was the culmination of a battle which had 
been going on in this country for almost 50 years to prevent 
the control of the people’s government by concentrated wealth. 

The people of the United States were opposed to govern- 
ment by big business, and that opposition is the explanation 
of every political movement in that last quarter of a cen- 
tury. The opposition of the people of the United States to the 
control of their Government and of their economic affairs 
and of their social affairs by big business was the explanation 
of William Jennings Bryan; it was the explanation of Wood- 
row Wilson; it was the explanation of Theodore Roosevelt ; 
it was the explanation of Senator Hiram Johnson and Senator 
“Bob” La Follette; it was the explanation of Senator George 
W. Norris; it was the explanation of that growing liberal 
movement springing up in both the Democratic ranks and in 
the Republican ranks demanding, demanding, demanding, 
that the Government of the people should be restored to the 
people and taken away from concentrated wealth. 


As long as the Republican voters of the United States 
held the belief that their party would eventually become the 
spokesman of this liberal doctrine, of this opposition to con- 
trol by big business, they remained within the party, but 
when the time came when they were convinced that the Re- 
publican Party had fallen under the control of an organiza- 
tion which was in the hands of big business, they left the party 
in droves. That was the explanation of the election of 1932 
and the explanation of the election of 1936. 

But remember the campaign of 1936. Every Senator 
upon this side of the aisle did his part in that campaign. We 
went out into the States, as did the distinguished Senator 
from Nevada (Mr. McCarran), who made his appearance 
upon this floor last Saturday in opposition to the pending 


bill, when he flew by airplane from one end of the country 
to the other to carry the message of Democracy. We went 
out saying there was no fear of concentrated government 
under this administration. We declared that there was no 
danger of big government taking the place of big business. 
There was fear in the hearts of many of the citizens of the 
United States, and the charge was made that big govern- 
ment would succeed. It was this fear that explains what 
votes were cast against our party, but we declared over and 
over again that we stood for the democratic process. 

Mr. President, before I take my seat I want to make 
a brief allusion to the argument which has been made to date. 
Of what does it consist? First, the courts have usurped legis- 
lative power. That is the burden of the talk. 

Second, other administrations have packed the Court be- 
fore, and therefore we may do it. 

Let us now examine these arguments. The Courts have 
usurped legislative power; therefore let us pass this substi- 
tute. Wherein does this substitute prevent the usurpation 
of legislative power? The appointing authority can have no 
contract with any judge whose nomination is sent down here 
that he will hold in a particular case in a particular way. 
When a justice is appointed, when his name has been sent to 
the Senate, and his nomination has been confirmed, and he 
goes upon the bench, he may decide any way he chooses. No 
Court could probably stay packed very long. 

I remember very well the story that was told during the 
hearing on the original bill before the Judiciary Committee 
about the appointment of Justice Oliver Wendell Holmes to 
the Supreme Court of the United States. His name was 
submitted to the President, Theodore Roosevelt, by the dis- 
tinguished Senator from Massachusetts, the grandfather of 
the present junior Senator from Massachusetts who sits upon 
the other side—Henry Cabot Lodge. I am told there is a 
letter in existence from Theodore Roosevelt to Senator Lodge 
saying that he wanted to be sure that Justice Holmes’ mind 
went along with his, so Justice Holmes was invited to the 
White House. He spent a night or two there, and he re- 
ceived his nomination, and went on the Supreme Court. The 
great President was engaged upon his campaign of trust 
busting, and the Northern Securities case arose. Mr. Justice 
Holmes sat upon the case and wrote a dissenting opinion 
against the Government. He decided exactly contrary to the 
manner in which the President who appointed him ‘thought 
he should have decided. Then some person, speaking to 
Theodore Roosevelt, asked, “What do you think of Justice 
Holmes now?” Mr. Roosevelt replied, “I could whittle a 
better Justice out of a carrot.” 

There can be no contract with any justice that he will 
hold any particular way or that his interpretation of the 
Constitution will be the interpretation that is desired. Mr. 
President, is it not obvious that the only way to prevent the 
Justices of the Supreme Court overruling acts of Congress is 
by a constitutional amendment to withdraw the power from 
them or to limit the power? 

Then, Mr. President, there is the argument that others 
have packed the Court; others have sinned; therefore we 
have the right to sin. What sort of an argument is that? 
What sort of reasoning is that on which to present to the 
American people a revolutionary change in our administra- 
tion of justice, that others have committed this wrong? 

Senators say that Jefferson attacked the judiciary, and 
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he did; there can be no question of that. I wish to call 
the attention of the Senate before I close to an instance in 
the history of Jefferson’s fight upon the judiciary. The dis- 
tinguished Senator from Pennsylvania [Mr. Guffey} spoke 
about Justice Chase and his impeachment. When that refer- 
ence was made, my mind went back to the circumstances 
which existed at that time. The impeachment of Chase was 
provoked by a long series of what I regard outrageous 
offenses, outrageous infractions of the decorum which ought 
to clothe the bench. 

Justice Chase while still a member of the Supreme Court, 
was openly engaged in electioneering against Jefferson, and 
even after the election he continued his political activities; 
and when the grand jury was assembled in Baltimore, in 
giving a charge to the grand jury, he delivered what amounted 
to a political harangue denouncing the Government. His 
conduct was outrageous. The President had great provocation. 
He and his friends believed that such a Justice should not 
sit upon the bench, and I believe they were right. So they 
undertook to remove him by impeachment. The trial took 
place in the Senate Chamber in a Senate composed of 34 
Members, every one of whom participated in the vote, and 
only 9 of the 34 Members were Federalists. In other words, 
Jefferson in 1805 had a majority in the Senate of the United 
States comparable to the majority which the Democratic 


Party now has in this body. There was provocation, there 
was reason, and the charges were brought. What happened ? 
By a Senate in which there were 25 Jeffersonians and only 
9 Federalists, Justice Chase was acquitted. On some of the 
charges there was a unanimous vote of acquittal on the part 
of the 34 Senators, and on only one of the eight charges 
were there so many as 19 votes cast for conviction. The Jef- 
fersonian Senate acquitted the Justice. Let me say to my 
distinguished friend the Senator from Nevada [Mr. McCar- 
ran} and my distinguished friend the senior Senator from 
Indiana [Mr. Van Nuys}, and to any other Democratic 
Senators who will be up for reelection in 1938, that the record 
shows that of the six men who voted against their President 
on the most serious charge in the impeachment proceedings, 
John Smith of New York, came back; Stephen R. Bradley, 
of Vermant, came back; and John Gaillard, of South Caro- 
lina came back and remained a Member of the Senate for more 
than 20 years after that vote was cast. 

The Jeffersonian Senate of 1805 believed in the inde- 
pendence of the judiciary; the Jeffersonian Senate of 1805 
believed, in the face of great provocation, that the way to 
correct abuses in the judiciary is not to pull the judiciary 
down but to build it up. So they acquitted Justice Chase; 
and, Mr. President, I make the prediction that this bill will 
never pass by the votes of Democrats. 


BURTON K. WHEELER 


U. S. Senator, Montana [D}] 
In Senate of the United States, July 9, 1937 


[SEE EDITORIAL NOTE, P. 610] 


EVER before in the history of the Senate ot the 

United States, at least during the 14 or 15 years I 

have been a member of it, have I seen such appeals 
to the prejudices of the people, to the uninformed, as have 
been made with reference to this piece of proposed legislation. 
Never before have I seen on both sides such deep feeling 
aroused. The reason for it, of course, is that this is a funda- 
mental issue which everyone who has any feeling at all and 
who knows anything about the proposal realizes goes to the 
very foundation of our Government. 

When the bill was first introduced the Attorney Gen- 
eral of the United States in a radio speech used this lan- 
guage: 

“Ladies and gentlemen, only nine short days have passed 
since the President sent to the Congress recommendations for 
the reorganization of the Federal judiciary. Yet in that brief 
time unfriendly voices have filled the air with lamentations 
and have vexed our ears with insensate clamor calculated 
to divert attention from the merits of his proposal.” 

Why was it that immediately there was aroused such 
feeling that protests came from the masses of the people of 
the country against the proposal? It was because they felt 
that the bill was an attempt on the part of the administra- 
tion to do by indirection what it did not want to do by 
direction. 

Again, Mr. President, after the appeal was made to the 
drought-stricken farmers in the “dust-bowl” that we must 
pack the Supreme Court and must do it now in order to 


afford relief to those farmers, after an appeal was made to 
the widows and orphans, and after an appeal was made to 
the flood victims along the Ohio River in order to get them 
stirred up in favor of the proposal and to cause them to 
send protests to their Senators who were opposed to it, we 
found another kind of appeal being made. We found an 
appeal being made by the Postmaster General of the United 
States on the ground of party loyalty, that every Democrat 
ought to support the bill because of party loyalty regardless 
of its effect upon the Constitution of the United States and 
regardless of its violation of the spirit of the Constitution. 

We heard Mr. Farley saying, “It is in the bag.” In an- 
other place and at another time he said, “We will let the 
Senate talk and then we will let the House talk. Then we 
will call the roll. We have the votes.” The press of the 
country after the last election pronounced Mr. Farley one 
of the greatest prognosticators the country had ever seen. 
Think of it, Mr. President, here in the United States the 
Postmaster General has said, ““We will let the Senate talk.” 
Certainly, our constituents ought to feel very grateful to the 
Postmaster General for permitting the Members of the 
Senate of the United States, whom they have elected to office, 
to speak their minds in the Senate. 

As to the present controversy there is not the slight- 
est difference in principle between this bill and the first 
Court bill so far as the objectives sought to be attained by 
the proponents of the bills are concerned. The only dif- 
ference is the one that was urged in the case of the girl 
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who came before the judge charged with delinquency. When 
the judge said to her, “Mary, I shall have to send you 
to the house of correction, because you have had an illegiti- 
mate child,” Mary spoke up and said, “Oh, but, Judge, it is 
only a little baby.” So this is “only a little baby,” and it is 
only a small packing of the Supreme Court; but the results 
that are sought to be obtained are exactly identical with the 
results sought to be obtained in the first instance. 

The distinguished Senator from Pennsylvania [Mr. 
Guffey] rose in the Senate the other day and in a violent 
attack upon the Chief Justice of the United States said, “He 
is a terrible politician.” 

I submit that this attack upon Chief Justice Hughes is 
ill-becoming a Member of the Senate. He has practically 
charged Chief Justice Hughes with being a cheap politician. 
I voted against the confirmation of Mr. Hughes; but let us 
see who were those who voted for him. Some Democrats who 
are in this body at the present time voted for him. 

The Senator from Arizona, Mr. Ashurst, the original 
proponent of this bill, voted for the confirmation of Mr. 
Hughes. 

The Senator from Kentucky, Mr. Barkley, voted for the 
confirmation of Mr. Hughes. 

The Senator from Mississippi, Mr. Harrison, voted for 
the confirmation of Mr. Hughes. 

The present Secretary of the Navy, Secretary Swanson, 
then a Senator from Virginia, not only voted for the con- 
firmation of Mr. Hughes but he worked incessantly in this 
body to secure his confirmation. 

So, if Mr. Hughes was such a terribly bad man then, if 
he was a known politician, and a cheap politician at that, 
why did these distinguished leaders of the Democratic Party 
vote for his confirmation and urge his confirmation upon the 
floor of the Senate of the United States? It should be re- 
membered that Mr. Hughes was actively engaged in politics 
prior to the date of his confirmation. Mr. Hughes had “eco- 
nomic royalists” for clients whom he had actively served just 
before his nomination by President Hoover. And who 
“packed” Mr. Hughes upon the Supreme Court? 

Let us take the case of Mr. Justice Roberts. I think 
every Democrat and every Liberal and every Progressive 
and every Republican voted for his confirmation. If Mr. 
Justice Roberts was “packed” on the Supreme Court, then 
the Senate of the United States was responsible, and violated 
its duty and its oath of office, when it voted to confirm his 
nomination and to put him upon the Supreme Court. 

Who led the fight in this body for the confirmation of 
Mr. Justice Butler? 

It was not a Republican, not a reactionary, not a Tory, 
but one of the great liberals of his time, my late colleague, 
Thomas J. Walsh. He led the fight for Justice Butler. Was 
he seeking to pack the Court when he led that, fight? 

Then there is Justice Sutherland. The Senate confirmed 
him. When, in the opinion of the Senator from Pennsylvania, 
did Mr. Hughes and every other Republican in this country 
become such bad men? Who are these bad men with whom 
I am lined up, that the Senator should feel so sorry for me 
and sympathize with me so greatly? Let me say to the Sen- 
ator for his information that I do not need his sympathy. 
Sometime ago a Republican lawyer was speaking to a colored 
audience in my home town, and he said, “I am going to see 


to it that the colored people of this town get justice.” An 
old colored lady sitting beside her husband nudged him and 
said, “I am not for that man.” He said, “Why are you not 
for him? He said he was going to give us justice.” She re- 
plied, “It’s not justice us colored folks want; it’s sympathy.” 

I do not want sympathy. I have never had the sympathy 
of many people in this country and I do not want the sym- 
pathy of Senators now; they would only be wasting it upon 
me. I will take care of myself. 

I say now that if a spirit of intolerance is to pervade the 
Senate, if there is to be an attempt to try to drive this bill 
through, if the proponents of the bill are going to try to 
put pressure on us, if they are going to try to get rough with 
us, others can get rough just as well as they can. 

I do not propose to be intimidated, and the rest of us do 
not propose to be intimidated, by name callers, or by anyone 
else, and our opponents might just as well make up their 
minds to that fact first as last. We are going to have a 
legitimate debate upon this question before the Senate, re- 
gardless of whether Mr. Farley wants us to or whether any- 
body else wants us to. The country is entitled to it. 

Mr. President, threats have been made against Senators 
by Mr. Farley, who stated that the Senator from Wyoming 
and the Senator from Nevada probably would not get what 
they were seeking from the administration if they did not 
go along with the bill. 

Speeches that were made over the radio have been cen- 
sored, some of the radio stations cut off time after they had 
promised it to us. Thus far in the Senate debate on this bill, 
the proponents have not argued the provisions or the effect 
of the bill. 

Oh, the Senator from Indiana said, “I want my Presi- 
dent to look toward the shrine of George Washington at 
Mount Vernon.” I want him to look there, and I want him 
to remember the words of George Washington, for this is 
what George Washington said: 

“The basis of our political systems is the right of the 
people to make and to alter their constitutions of govern- 
ment.” 

We say that we want a constitutional amendment sub- 
mitted. The Senator from Arkansas said, “You cannot deny 
the right of the Members of the Senate, the representatives 
of the people, to vote upon this pending bill.” We are saying 
that the Constitution does not belong to the Congress of the 
United States, it does not belong to the President of the 
United States. The Constitution belongs to the people. We 
are asking that the people of the United States shall have 
an opportunity to voice their opinion and to say whether or 
not they want the Constitution amended. This Court bill 
seeks to amend the Constitution by interpretative processes. 

Oh, but it is said that it will take 15 years to amend 
the Constitution. Nonsense! Ratification of the “lame duck” 
amendment came in 11 months. Ratification of the prohibi- 
tion and the repealing amendment came within 14 months. 
Someone told me that a Senator stated that for $50,000 they 
could stop a constitutional amendment in his State. If they 
can, his State is far more corrupt than any other State of 
the Union of which I know. 

Take 15 years? We all know that under the Constitu- 
tion of the United States a proposal to amend that instru- 
ment can be submitted, and I assure the Senate that Senators 
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on this side who are opposed to the bill will vote to submit 
any reasonable constitutional amendment. 

It can be provided in the proposed amendment that it 
must be voted on within 1 year or 2 years, and it can be 
provided that it must be submitted, not to the legislatures, 
but to conventions in the various States. 

We are told that there is great opposition to 5-4 de- 
cisions. Let us examine that matter for a moment. There is 
no longer any need for the passage of this bill because of 
5-to-4 decisions. There is a vacancy on the Supreme Court. 
Why has not that vacancy been filled? We all know the 
reason, and it is not necessary for me to state it at this time. 

We do not need to fear 5-to-4 decisions, because we 
will no longer have them. If the judge to be appointed does 
not disappoint the proponents of the bill, they can have 
6-to-3 decisions, or they can have at least 5-to-4 decisions. 
The administration can be sure of such decisions on any 
reasonable proposition. They can be sure of 5-to-4 decisions 
in their favor. There is no longer any “no man’s land.” There 
is no longer any “Mr. Justice Roberts’ land.” Think what 
happened when Mr. Justice Van Devanter resigned. Pro- 
ponents of the bill have been wanting resignations, but when 
he resigned just think of the statement that was made! “One 
down and five to go” was the comment made by the Secre- 
tary to the President of the United States. 

There is a word in use in New England with which 
many are familiar which describes the sort of discussion that 
has been taking place on the part of the proponents of the 
bill, a word that describes it better than any other expression 
I can think of. That is the word “cheap.” It was “cheap” 
for the Secretary to the President of the United States to 
say “One down and five to go,” “One down and four to go.” 
It was cheap, Mr. President, for the Postmaster General to 
say, ‘We have it in the bag.” It was cheap for him to say 
that he would Jet the Senate talk. 

After all, speaking of 5-to-4 decisions, do we want a 
Supreme Court that simply will agree entirely with our view- 
point? Is that what we want? Let me call attention to the 
fact that it is out of the clash of opinions that the truth 
comes. The worst thing that could happen to Congress, the 
worst thing that could happen to the country, would be to 
have but one strong political party. We get better legislation 
in this body because we have a clash of opinions as to pro- 
posed legislation. We get better bills out of committees when 
we have a clash of opinions. The American form of govern- 
ment depends upon the clash of opinions of its peovle, and 
not upon a subservient people who are voting as they are 
told to vote because they are getting hand-outs from the 
Treasury of the United States. 

We are told that all the farmers of the country are for 
this measure. Let me say that I was out in Montana not long 
ago. Many farmers came to see me and said, “I am with the 
President. I do not know anything about this bill, but I am 
for it because I think the President wants it.” Labor leaders 
came to me and said to me, “I am for the bill because I think 
the President wants it. I do not know anything about it.” 
W. P. A. workers came to me and said, “I am on the public 
payroll, and I want the bill because the President wants it. 
That is the reason.” I say to the members of the Senate, 
however, that practically every man with whom I have come 
in contact, from one end of the country to the other, who 





has given the question any serious thought or who knows 
anything about our problems or our Constitution is opposed 
to this measure. 

Mr. President, I say that there is nothing liberal about 
the proposal before us; there is nothing progressive about it. 
It has been dressed up in gaudy clothes for the purpose of 
attracting the fancy of some of the younger generation, who 
have not given it any serious thought and do not know that 
the liberties which have become commonplace to us were 
earned only by the lifeblood of our forefathers. Our liber- 
ties are so commonplace that few people give any serious 
consideration to them. 

Why should we be zealous about this cause? When we 
look at world affairs we realize that in Germany there is a 
dictator, under whose iron heel are 70,000,000 people. How 
did he come into power? On what plea did he come into 
office? He came in under the constitution of Germany. Every 
step that was taken by him at first was taken in a constitu- 
tional way. Mr. Hitler acted “to meet the needs of the 
times.” 

Mussolini came into office upon the plea that he would 
improve economic conditions and he assumed the power of 
a dictator and abolished the legislative body of Italy and 
set up his own court, in order that he might “meet the needs 
of the times” in that country. In every place where a dictator- 
ship has been set up it has been done “in order to meet the 
needs of the times.” 

Let me quote Mr. Justice Brandeis. He said: 

“Experience should teach us to be most on guard to 
protect our liberty when purposes of government are bene- 
ficent. Men born to freedom are naturally alert to repel 
invasion of their liberty by evil-minded persons. The greatest 
dangers to liberty lurk in insidious encroachment by men of 
zeal, well-meaning, but without understanding.” 

The Attorney General of the United States said if the 
Justices do not like this law, let them get off. What is the 
object of passing the proposed legislation? There is just one 
reason behind it. Its proponents may camouflage it just as 
much as they desire, but the Attorney General said that they 
want a court to meet the needs of the times. What does that 
mean? What are the needs of the time? Who is to judge 
what are the needs of the time? 

I think I stated before upon this floor that the needs of 
the times are like the shifting sands upon the beach. What 
may be the needs of the times today may not be the needs 
of the times tomorrow. If a President comes into office with 
a great majority behind him, is he going to say, “I have 
11,000,000 majority, I have a Congress which is subservient 
to me, so I am going to increase the membership of the 
Court, because I want men there who are going to decide 
in accord with the needs of the times” ? 

There are courts in Germany, there are courts in Italy, 
there are courts in Russia, and men are placed on them to 
meet the needs of the times as the dictators see the needs, 
and those judges do what the dictators want them to do. 
Can the Democratic Party afford to be placed in the position 
of saying to the people of this country, ““We are going to put 
men on the Supreme Bench to meet the needs of the times as 
we see them’? 

The State of Nebraska passed a law to the effect that 
the German language should not be taught in the schools of 
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Nebraska. The State of Nebraska thought that was in ac- 
cordance with the needs of the time. 

That occurred during the Great War hysteria, when 
people were seeing bogeymen, and when they wanted every 
man who had a German name to be sent to the penitentiary 
because of his name. But the Supreme Court of the United 
States, bad as its members may be, and having great poli- 
ticians among its members, as some distinguished Senators 
have pointed them out to be, said that law was contrary to 
the Constitution of the United States. 

Then a case arose concerning one Angelo Herndon 
down in Georgia who was a Communist, and was found 
with Communist literature in his pocket. He was arrested 
under an old statute in the State of Georgia duly enacted by 
the legislature of that State. The Georgia Supreme Court 
upheld his conviction, and sentence of 18 years’ imprison- 
ment for “having incited to insurrection.” The Supreme 
Court of the United States, removed as it was from mob 
hysteria, freed him. Of course, the Court disagreed with his 
political philosophy, but notwithstanding that fact it turned 
him loose because it said his arrest, prosecution, and trial 
were contrary to the Constitution of the United States of 
America. 

What were the needs of the times during the reconstruc- 
tion era following the Civil War? Senators from the South 
will find that at some time a man will come here as President 
of the United States who will say to southern Senators and 
to their States that the needs of the times require action which 
is going seriously to affect the economic life of their States 
and their people. Make no mistake about it. 


So, my friends, the needs of the times, I repeat, are like 
shifting pebbles upon the beach. The needs of the times are 
one thing today and something else tomorrow. When men 
are appointed upon the Supreme Court Bench to interpret 
the Constitution to meet the needs of the times, I say that 
a step is being taken which is reactionary. A step is being 
taken which, while it is within the letter of the Constitution, 
is against the spirit of the Constitution, and I defy anyone 
who knows the difference between the spirit of the law and 
the letter of the law to deny that statement. 


I think I have once before quoted to this body a state- 
ment made by the President of the United States on the ques- 
tion of increasing the Supreme Court of the United States 
to meet the needs of the times. Why should I be accused of 
breaking the heart of the President, why should I be ac- 
cused of being in bad company, when I agree now with the 
statement which the President of the United States made a 
few years ago? This is what he said in 1933: 


“In the face of this congestion the remedy commonly 
proposed is to add new judges or new courts, but it will 
readily be seen that if the problem is what I have stated it 
to be, such a so-called remedy merely aggravates the com- 
plaint. There are, of course, legitimate demands for addi- 
tional judicial manpower in sections where the population 
has grown rapidly. But it is easy to see that to apply this 
remedy in all cases is to add to the ravages of the disease, 
to contribute to the confusion, and, what is profoundly im- 
portant at this time, to burden still further an already 
seriously embarrassed taxpayer.” 


Senators were told that they rode in on the coattails of 
the President of the United States and that they ought to 


support him for that reason; that they ought to support the 
measure because of party loyalty; that they ought to support 
the bill because some economic royalist disagrees with the 
President; that they ought to support the measure because 
some newspaper or some Republican says it is wrong; that 
they ought to be intimidated and afraid to vote their own 
convictions. Yes; but who first said that which we who oppose 
the measure are now saying? The President of the United 
States, in 1933. When Senators vote against this bill to in- 
crease the Supreme Court to “meet the needs of the times,” 
to make it subservient, they are only doing what the Presi- 
dent of the United States in 1933 said was the right thing 
to do. He said it before the Republicans said’ it. He said it 
before any of the newspapers he is now criticizing said it. 
He said it before those now opposed te him in this matter 
said it. Am I attacking the President of the United States 
because I am agreeing with what he said in 1933? 

Mr. President, in closing I say that we cannot afford to 
set such a precedent as the enactment of the pending measure 
would set. We cannot afford to denounce the members of 
the Supreme Court and hold them up to ridicule when: they 
are carrying on and voting their honest convictions, whether 
we agree with them or whether we do not. 


The distinguished Senator from Indiana said the mem- 
bers of the Supreme Court are themselves packing the 
Supreme Court. Well, they were appointed for life. Can the 
Senator look into their innermost souls and say they are only 
staying on the Supreme Court in order to pack it? Can the 
Senator look into the soul and read the mind of Justice 
Brandeis and say he is staying on the Court because he wants 
to pack it in favor of the President, and that Justice Hughes 
wants to stay on the Court in order to pack it in favor of or 
against the President? I should like to have the Senator tell 
me how he knows that Justice Sutherland is staying on the 
Court just to vote against the President. I should like to 
have him tell me how he knows any one of the present Justices 
are remaining on the Court in order to pack the Court 
against the President of the United States. Let the Senator 
write that down in his notebook and tell me how he knows it 
when his time comes. 


Mr. President, one by one the arguments with reference 
to the six-men bill were demolished until there was an over- 
whelming majority in the Senate against that bill, and nobody 
at heart was for it. Everyone knows that what I am saying 
is true. So, no one at heart is for the pending bill, because, 
as everyone knows, it merely provides a slow packing process. 
As a matter of fact, if I had to choose between packing the 
Court with six Justices and the method proposed by this bill, 
I would prefer to pack it with the six at once rather than to 
pack it in the way which is now proposed. To pack the Court 
is the reason for the pending bill; and, if we are going to 
do it, let us put on the six men at once. 


We were told there would be no compromise; that we 
would have to vote it up or vote it down; that no compro- 
mise suggestion would be listened to, and that it was “in 
the bag.” 


We are now told that the proponents of the measure 
have got the votes and they are going to try to jam it through. 
They are going to shut off debate. They have invoked an old 
rule that I have never before seen invoked in this body during 
the first 2 or 3 days of debate on a measure, a rule that is 
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violated all the time by every member of the Senate with 
impunity. Yet we are told that the proponents of the measure 
are going to try to force us, pound us, knock the bill down 
our throats, if you please, in order to put it through. Well, 
those who are opposed to it will not be the losers if the 
supporters of the bill should succeed in passing it. The only 
man who can lose in a fight of that kind is the President of 
the United States himself. 

As I have previously said, I give the President all credit 
for the great things he has accomplished during the last 4 
years for the people of this nation. We have given him more 
power than any President of the United States has ever had 
in peacetime or in war. He has powers that no other President 
ever had. We delegated to him the power to issue currency 
and to fix and regulate the value thereof. 

He can raise or lower the gold content of the dollar. He 
can issue $3,000,000,000 of currency. He can remonetize 
silver up to 16 to 1. He has $2,000,000,000 with which he 
can buy German marks, British bonds, French francs, or 
Japanese yen, or take any other course he may desire for the 
purpose of stabilizing our currency. He can raise or lower 
the tariff on practically everything that is produced in the 
United States. He can close the stock markets for a period 
of 30 days. We have just given him $1,500,000,000 for relief 
purposes, and he has wide discretionary power in its distribu- 
tion. We have given him the power to say to the farmers of 
the country, “We will give you money for not producing 
crops,” and $500,000,000 has been provided for that purpose. 
He can say to them, “Let this piece of land lie fallow and we 
will pay you for not planting it.” We have given him the 
power over the economic life and destiny of the American 


| 


people. He has a substantially subservient Congress. No man 
in the history of the United States, not even the Father of 
his Country, ever had reposed in him such vast and extraor- 
dinary power. We have given him the power to declare war. 
We have given him a power over treaties never given to any 
other President of the United States. He can say to one 
community, Denver for instance, “I will give you money for 
a project in your city,” or he can say, “I will deny a project 
to your city.”” He has the power to say, “I will build a project 
in Houston, Tex., but I will deny a project to some other 
place in Texas.” 

He has a right to say to the people of the State of 
Illinois or the people of the city of Chicago, “I will build 
that parkway in your State or that subway in the city of 
Chicago at the behest of the political bosses of your city, or I 
will deny it at. their behest.” He has the right to say the 
same thing to the city of New York. I am not complaining. 
Conditions in the country were such that we had to give 
him that power and I am not complaining about the way 
he has used it. 

But with a subservient Congress, with such tremendous 
power in the Executive, has not the time come in this nation 
when we should say there is a line beyond which no man 
should pass? Has not the time come when we should say, ‘““No 
matter how beloved you may be, no matter how profound 
and wonderful you may be, no matter how much your sym- 
pathies are with the masses of the people of the United 
States, no matter what you want to do, the time has come 
when we should say there is a line beyond which, under this 
American Government of ours and under our Constitution, 
no man shall pass.” 


JOSIAH W. BAILEY 
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R. President, in the matter of the proposed legisla- 
M tion we are concerned with the highest aspects of our 

Government. We are dealing with one of the three 
branches of the structure of our Republic among which all its 
powers and functions are distribut.-d. We are dealing with the 
judicial branch. We are dealing “vith the source of justice to 
the individual and in the natior;al life. We are dealing with 
the means of determining the. meaning of the Constitution 
which is a covenant made, noi by the Congress, but by the 
people, the bond of the Union, the source of the national 
existence. 

We are dealing with the powers of the Congress, with 
the powers of the States, with the rights of the people, and 
we are dealing with the indispensable means of the mainten- 
ance of those rights. We are dealing with the meaning of due 
process of law that underlies the liberties of man. We are 
dealing with the taxing power which is the power to destroy. 
We are dealing with the significance of the general-welfare 
clause. In dealing with this legislation, my fellow Senators, 
we are dealing with the soul of the American Republic. 


U. S. Senator, North Carolina [D] 
In the Senate of the United States, July 12, 1937 


[SEE EDITORIAL NOTE, P. 610] 


We are dealing with an institution, the judicial system, 
at the head of which stands the Supreme Court of the United 
States. We are dealing with the only means of justice to a 
great and numerous people whose greatest interest is justice ; 
and justice, we must bear in mind, is the highest function of 
government and the most essential to the existence of gov- 
ernment. 

We are dealing with ‘e institution which has been now, 
for nearly a century and ¢ ialf, the pride and glory of Amer- 
ica, which has served throughout 15 decades with marked 
acceptation, which has commanded the respect and confidence 
of all good citizens here, and has won the admiration of the 
enlightened in all the nations of the earth as a special con- 
tribution to the victorous progress of mankind. 

We are dealing with that branch of our Government 
which is most helpless, which is indeed utterly helpless, the 
relation of which to the national life is at once of the utmost 
importance and the utmost delicacy. It is ours to destroy if 
we will. It is ours to preserve if we will. We will either exalt 
it now or we will bring it low. 
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I have just said that the judicial branch of the Govern- 
ment is utterly helpless. The President has power, great 
power, and the present President has greater power than any 
of his predecessors. Congress still has great power. But our 
courts have no power other than the power of justice and a 
great people’s confidence. Our courts cannot even defend 
themselves. 

They cannot even speak for themselves. They have no 
means to repel attack. I know of no better statement on this 
subject than that of the Court itself in the notable case of 
United States vy. Lee (106 U. S. 196): 

“While by the Constitution the judicial department is 
recognized as one of the three great branches among which 
all the powers and functions of the Government are dis- 
tributed, it is inherently the weakest of them all. Dependent 
as its courts are for the enforcement of their judgments upon 
officers appointed by the Executive and removable at his 
pleasure, with no patronage and no control of the purse or 
the sword, their power and influence rests solely upon the 
public sense of the necessity for the existence of a tribunal to 
which all may appeal for the assertion and protection of 
rights guaranteed by the Constitution and by the laws of the 
land, and on the confidence reposed in the soundness of their 
decisions and the purity of their motives. From such a tribunal 
no well-founded fear can be entertained of injustice to the 
Government or of a purpose to obstruct or diminish its just 
authority.” 

These considerations have been submitted at the begin- 
ning because they have moved me to say that never before 
has the Congress had to deal so seriously with matters of 
such high import and such grave consequences; and if ever 
we are to summon power from unseen sources to rise to our 
best, te bring out the noblest within ourselves, now is the 
occasion. If there are times when men rise above themselves, 
surely this occasion must be one of them. In dealing with a 
matter so high we must reject low impulses, bitter feelings, 
harsh judgments, ordinary considerations, selfish motives. We 
must spurn appeals to prejudice. We must rise to the heights 
upon which justice dwells. And in dealing with our own 
power, its source and extent, we must be faithful in our trust 
and not abuse it. 

Mr. President, I am now going to take up my argument 
by way of a number of contentions which I shall undertake 
to support by facts and by reason. 

We contend, first, that the purpose and effect of the pro- 
posed legislation is to affirm and exert the powers of the 
legislative and executive branches of the Government of our 
Republic to control the judicial branch with the view to 
shaping judicial determination. 

That is the contention. I intend to argue it on the facts. 
I leave the determination to you. Is it true or is it not? In 
the first place, is it denied? I have heard in the debate here— 
a sort of half-and-half denial; sometimes a little talk about 
aged Justices, but always winding up with criticism of the 
Court; sometimes a little talk about men needing assistance, 
but always by way of intimating that we need to validate 
legislation. 

I know how the legislation started. You do also. The 
President’s message put the legislation on the basis of con- 
gested dockets and aged Justices. Could he maintain it— 
even the President—could he maintain his proposition? He 







did not. To be sure, he would have maintained it if he could 
have done so; but in that very message he said that if you 
will follow the outlines and carry out the purposes of this 
bill, you will make it unnecessary to amend the Constitution. 
Here are the words: 

“If these measures [recommended] achieve their aim—” 

That is the aim. If a bullet placed in a rifle strikes the 
bull’s-eye, “we may be relieved of the necessity of consid- 
ering any fundamental changes in the powers of the courts or 
the Constitution.” So that was the aim—to be relieved of the 
necessity of considering any changes in the fundamental power 
of either Court or Constitution. 

But, of course, that is not by any means the whole story. 
We are all familiar with the evidence. I do not have to refer 
to the documents. We know that the President was misled 
by someone—we do not know by whom, and we do not 
criticize him on that account—when he was informed that 
the Court was behind in its work and in need of assistance. 
But all that was refuted at once by the report of the Attorney 
General of the United States filed just a year ago. The Court 
was current with its work. The Court was up with its work. 

In his message of February 5 the President stated his . 
aim. In his message of January 6 he made the suggestion of 
accommodating the Court to what he conceived to be the 
needs of the time. Agree that he may have been right, that 
there were different needs. I am not driving at that. I am 
saying that the purpose of the bill was to accommodate the 
Court to the President’s conceptions and purposes. 

Then on March 4 came the Victory Dinner speech, 
which I have here. I should like to go through just a little of 
the speech, printed in the Congressional Record of March 5. 
The President, speaking to his party in behalf of this legisla- 
tion, used these words: 

“For as yet there is no definite assurance that the three- 
horse team of the American system of Government will pull 
together.” 

Senators, get the picture. The Court has to pull his way 
and the way of Congress. That’s the idea. When before 
did courts get to pulling? Courts find the truth. Courts de- 
clare the law. Nobody rides in a buggy behind the courts. 
Courts are not hitched up. Courts heretofore have been free 
and independent. Here is a three-horse team with the Court 
all hitched up, but the Court is not pulling. 

“If three well-matched horses are put to the task of plow- 
ing up a field where the going is heavy, and the team of three 
pull as one, the field will be plowed.” 

I think that is true. 

“If one horse lies down in the traces or plunges off in 
another direction, the field will not be plowed.” 

That is also true. But here is another thing: The Su- 
preme Court is a court. It is not anything like a horse. There 
is no analogy between a court and a horse. It is an illustration 
which does not illustrate the case, but it illustrates the con- 
ception here. The conception here is that we ought to have 
a Court that will construe the Constitution and pull the 
way the other two horses are pulling. You can call the Con- 
gress a horse if you want to, and you can call the Executive 
a horse if you want to. Now, the Court has to pull the way 
they want it to pull and if you want power, they have to give 
us the power. Remember to what all this is addressed. It is 
addressed to the proof of my statement that the purpose of 
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this legislation is to control and direct the judiciary of the 
United States. 

I could read on: 

“But | defy anyone to read the opinions concerning 
A. A. A., the Railroad Retirement Act, the National Recov- 
ery Act, the Guffey Coal Act, and the New York minimum- 
wage law, and tell us exactly what, if anything, we can do for 
the industrial worker in this session of Congress with any 
reasonable certainty that what we do will not be nullified as 
unconstitutional.” 

What is the idea? He wants a Court that will make leg- 
islation to be proposed by him constitutional. I am not saying 
that is wrong. I will come to that. I am saying that that dis- 
closes the purpose of the proposed legislation. It is a pur- 
pose to effect judicial determination, and I am saying that 
the Congress has the power to do that. 

I quote further from the President’s address: 

“As Chief Executive and as head of the Democratic 
Party, | am unwilling to take those risks—to the country and 
to the party—of postponing one moment beyond absolute 
necessity the time when we can free from legal doubt those 
policies which offer a progressive solution of our problems.” 

That is the idea. He wants a Court that will “free from 

legal doubt” the policies which he espouses. Grant that the 
policies are good, grant that they ought to be enacted into 
law, grant that they ought to be constitutional, I deny the 
power of Congress or the President to create—I deny the 
righteousness of the effort to create—additional judges or 
change the judicial system in order to free prospective legis- 
lation from “legal doubt.” If there is a legal doubt under the 
Constitution there is a way by which to resolve it, and that 
is by “a clarifying amendment” duly submitted to the people 
from whom the powers of the Congress and the President 
come, and without whose consent they cannot get additional 
power. This was the promise in our plaform. 
_. Mr. President, I could go on at great length along this 
line. I have before me the other speech delivered by the 
President over the radio in which there is great complaint 
about judicial opinions, but I do not think I have to go into 
that. We are all perfectly familiar with it. The whole com- 
plaint was not of the Court being behind in its work, not of 
the docket of the Court being congested, not of the judges 
being old; oh, no; all through that address te the American 
people was the complaint about judicial decisions and a desire 
for a different character of judicial decisions. 

Is that all? Mr. President, the Attorney General went 
first to the radio and then came before the Committee on 
the Judiciary. He did not hesitate to argue that the justifi- 
cation of the bill was the necessity for a new type of mind 
on the Supreme Court of the United States. He did not like 
the opinions of the Court, and therefore, he would change 
the Justices. That is what he says of the bill. And the Assist- 
ant Attorney General, Mr. Jackson—and I call him by name 
because there are several assistants—came before the commit- 
tee and argued that because Congress was responsible for the 
organization and the maintenance of the judiciary, it was 
also responsible for its judicial determination. A monstrous 
proposition! So that is in the record, too. 

Yet I have one piece of conclusive and overwhelming 
evidence. I think what I have stated is sufficient, but I have 
been astonished, Mr. President, that the President and some 





Senators have argued that the Democratic platform demanded 
a change in the Court in order to change its decisions. That 
is their interpretation of the platform. When we said the 
platform called for a constitutional amendment, they said, 
“Oh, no; the platform says that if we cannot get the legisla- 
tion we desire validated as constitutional by legislative act, 
then we will submit an amendment.” They wanted a legisla- 
tive act to amend and change the character and constitution 
of the Court. That is their position with respect to the Demo- 
cratic platform. That is what they say it means. 


So I have proved my case, and all I would have to do 
before a jury of the proponents of this bill to prove that its 
purpose is to shape the Court in order to determine judicial 
decisions would be to read the platform, and let them inter- 
pret it according to the interpretation which they have given 
here. 


Furthermore to enact legislation having for its purpose 
the control of the judicial branch, with the objective of shap- 
ing judicial determinations, sets a precedent the consequences 
of which are plain and inevitable. Now, let us see about that. 
Among these consequences are, first the destruction of the 
Constitution as an instrument on which the humblest indi- 
vidual may rely, to which one may go for refuge against all 
powers, including the powers of majorities, the powers of the 
Government itself. 


I know of cases, I like to think of cases, illustrating what 
I have just said. Probably there may be people in the South 
who will not quite like the case I am about to mention, but 
I like it—that of the Negro boy tried down in Scottsboro, 
tried for the most offensive crime known to our people, with- 
out a friend on earth, and with much of evidence to convict 
him. The mighty power of a State tried him, and sentenced 
that his life be taken; but that humble Negro boy, with only 
the Constitution of the United States to defend him, finds 
his way to the Supreme Court, still independent, and the 
Supreme Court says to the great State of Alabama, “You did 
not try him according to due process of law. You must try 
him again. You cannot take his life.” He is living now, and 
being tried again. Perhaps he is guilty. I do not know. Thank 
God, innocent or guilty, there is due process of law in this 
country at this time! I am saying that the moment political 
power lays its hands upon the courts and the Constitution, 
due process of law will be in jeopardy. 

After that Civil War, when men’s minds were inflamed, 
and hate rather than reason ruled, a Civil Rights Act was 
passed, aimed at the States of Senators who sit all about 
me. The verdict of history now is that that Civil Rights 
Act would have destroyed the South, that Sherman’s army 
and his march to the sea would have been a summer breeze 
compared with the overturning of our civilization, the de- 
struction of all its standards and traditions, the social equal- 
ity of the Negr nd his dominance in a thousand counties. 
We were helpiess. The bayoneted soldiers of the Federal 
government were there to put the Negroes in power, and 
give them their so-called rights under that Civil Rights Act. 


There was despair in the South. We did not dream of 
giving up at Gettysburg. We could retreat like men. We 
did not despair at Appomattox. We could rebuild a civiliza- 
tion; and we did. But when we saw the Federal Govern- 
ment, inspired, as we now think, by hate and prejudice and 
ignorance, undertake to impose upon us that humiliation, 
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that disgrace, that ruin, that woe, our despair was over- 
whelming. But here was the Court; here was the Consti- 
tution. We were back in the Union, and the Court said that 
the Constitution was ours, and that the Congress had no 
power to determine the civil rights of our citizens, that that 
was a power in the States. And that ended the night. Today 
the South is what it is because of the Constitution and an 
independent court. 

Suppose Congress had had charge of the courts then; 
suppose they had succeeded in adding six Justices or three 
Justices to determine that their acts were valid. I am saying 
to the Senate the South would have been a land of the abomi- 
nation of desolation to this day. Thank God there was a 
Supreme Court. Thank God it was free. Thank God there 
was a Constitution. Thank God the truth of it could be 
declared. 

Mr. President, there are other cases; there are a thou- 
sand. There were the Catholic Sisters in Oregon, when the 
State by a majority undertook to say that a Catholic could not 
send his children to a Catholic school, that the father who 
was faithful to his church and the mother who felt that her 
allegiance to her Redeemer was the greatest allegiance of all, 
could not control the education of their children. They came 
across the continent to the Supreme Court, and the Supreme 
Court said to the great people of Oregon: 

“There is a Constitution. There are human rights. The 
father and the mother do control the child, and if they wish 
to send him to a Christian school conducted by their church, 
they may do it, the State to the contrary notwithstanding.” 

Now, cut your Court to suit your convenience. Put up a 
Court according to the will of the people of Oregon if you 
want to; have a referendum on the judiciary; throw it into 
politics; then what will become of your Christian education? 
What becomes of the relation of a father to his child and 
his church? I say this to Baptists and Methodists and Presby- 
terians and Lutherans and all others. 







Mr. President, there is one race which has always and 
everywhere been persecuted. Its story is a story of courage 
and persistence the like of which the human race has never 
seen. That persecution has never yet ceased. That race has 
been driven by nation after nation into the ghetto; then fol- 
lowing that has come the pogrom; then the dispersal, over 
and over again, generation upon generation. In the Holy 
Land, in Asia, in Italy, in Spain, in France, in Russia, even 
in England. In Germany today the Jew has no rights. He 
is driven from the home for which he toiled a lifetime. His 
property is taken away from him. His citizenship is gone. 
Even the names of the Jewish soldiers who died in the battles 
for Germany have been erased from the monuments of the 
brave. In America, so long as there is a Constitution such 
as we have, and a Court that is independent, there will be 
no dispersal; there will be no persecution. There will be 
equality ; and, by the Eternal, strike them down and you will 
give neither Jew nor gentile, Greek nor barbarian, hope in 
this land or any other. 

I revert, Mr. President, to my original thought. The 
Negroes in the South feel secure tonight because they know 
there is a Constitution and an independent Court. The re- 
ligious peoples of this land feel secure tonight because they 
know there is a Constitution and an independent Court. The 
Jews in America feel secure tonight because they know 
there is a Constitution and an independent Court to guard 
it. Strike down the Court, and you will see this civilization 
of ours shaken to its foundation. Then the night of fear will 
justly fall upon us. 

The second consequence would be to extinguish the con- 
stitutional limitations upon the powers of Congress and the 
President by means of legislation. I want the Senate to get 
that point. If this legislation, having the avowed purpose 
which I have shown, should be passed, the consequence would 
be to extinguish the constitutional limitations upon the powers 
of Congress and President by legislation. 


Toward A Workable Democracy 


By GEORGE V. DENNY, Jpr., Director, League for Political Education, Town Hall, New York; Founder and Director, 


“America’s Town Meeting of the Air” 


Before Chautauqua Institution, Chautauqua, New York, July 23, 1937 


from our colleges and universities. The air has been 

filled with commencement addresses, many of them of 
a very high order. Most of them extolled the virtues of 
democracy and individual liberty and warned of the dangers 
of communism, fascism, and the totalitarian state. With all 
these sentiments I agree. 

I agree that democracy is in danger, that individual free- 
dom is threatened throughout the world, and that the tendency 
of modern government is toward the centralization of author- 
ity in the hands of a relatively small group and usually under 
the leadership of a demagogue. I am sure also that public 
opinion is bewildered and confused by the welter of propa- 
ganda attacking it on every front and that confidence in our 


A BOUT 200,000 young people have recently graduated 


own democracy is being shaken. Will it be fascism or com- 
munism here next? This question is often asked today. 

I do not wish to be a bearer of bad tidings, but if we 
are going to talk about a workable democracy in the face of 
an insidious and dangerous epidemic of authoritarianism, we 
must look at the facts with the eyes of a scientist and seek 
constructive remedies. And if we are to obtain a vigorous 
and healthy public opinion—the only sure foundation stone 
for a workable democracy—we must follow the example of 
our medical friends and apply the principle of sanitation and 
inoculation in our war on a disease which threatens to 
destroy the very foundations of civilization itself. There is but 
one safe serum we can use and it must be applied regularly 
throughout life. It is available in many forms and unfortu- 
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nately its effect frequently wears off quickly. Do you recognize 
it from this description? Yes, this serum is called education, 
and I am interested in finding a particularly virile brand. 
But let’s examine the patient’s symptoms a little more thor- 
oughly. 

A distinguished professor of my university used to say: 
“We are largely what we are because we are where we are.” 
How easy it is to pass on the curbstone opinions of the group 
or class with whom we live! Last year at this time I could 
take you to different sections of New York and its environs 
and predict with 95 per cent accuracy precisely what 
opinions you would hear expressed in these different sections 
of the city. 

On almost any train leaving Grand Central Station at 
five o’clock for Westchester County or Connecticut, you 
would hear Mr. Roosevelt and the New Deal condemned 
with an intolerance and bitterness that would astonish any 
reasonably minded man. If you took a bus to Jersey at the 
same hour, you would hear fanatical loyalty to the present 
administration and a blind acceptance of practically all that 
Mr. Rooseve!t was doing. Or if you took a trip to Union 
Square at about the same hour, you would hear unbridled 
condemnation of capitalism by socialist and communist speak- 
ers bitterly vying with each other for the attention of avail- 
able listeners. Would you have expected to hear the New 
Deal praised in Vermont or condemned in Mississippi? 

Page your doctor of mental hygiene! Do those places 
breed a vigorous and healthy public opinion? Free men and 
women in a democracy blindly accepting the opinions of their 
neighbors—or their parents—because they read and hear only 
one side! What is happening to our bloodstream ? The patient’s 
circulation is frightful. 

Do you know what this condition may lead to? Let 
me answer by citing some of my observations in Europe last 
summer. While there, I had the opportunity of talking with 
representative people in all walks of life in London, Paris, 
Brussels, Geneva, and elsewhere in Switzerland. I attended a 
meeting of the World Foundation in Paris, the World Peace 
Congress in Brussels, and was present in Geneva at the In- 
ternational Convention for the Use of Broadcasting in the 
Cause of Peace, as well as at the September session of the 
Assembly of the League of Nations. 

In each city I felt the cold hand of censorship and the in- 
sidious touch of propaganda at every turn. News appeared 
on the front pages of some papers with bold headlines which 
was obscured or entirely omitted in others. Even in demo- 
cratic England, as you all know, the news about the King and 
Mrs. Simpson was months late reaching the British people. 
Need I mention the press on the Continent? I stopped to 
buy a newspaper in Brussels. The man just ahead of me was 
being offered a certain paper by the news vendor. “That 
dirty fascist sheet!” he exclaimed. “No, give me this one.” 
With that he grabbed up a well known Communist paper 
and walked off down the street eagerly devouring the latest 
diatribes against capitalism and fascism. And of course there 
are others who think “damn communist” is one word. 

In Geneva I watched the delegates to the World Confer- 
ence on Broadcasting building the walls of their nations to 
the sky, behind which each government might be free to 
continue its hold over its people—free from the reception of 
all ideas except those which have been carefully selected by 





the party in power. What a use to make of this instrument 
that might be one of the greatest civilizing influences man- 
kind has ever known! 

Back in the mountains of Switzerland, the keeper of 
our pension confessed to me that she had people of all 
nationalities as guests in her house but somehow she could 
never be friendly with Germans for she never knew what 
morning she would wake up and find them her enemies. 
What a way to live! However did such a situation come 
about ? 

On my return to America I tried to sum up in one para- 
graph for a report I was writing, just what Europe seemed 
to say to me last fall. May I quote that paragraph to you 
now? This is Europe speaking: 

“T have abandoned democratic principles. I have put 
my faith in great leaders. Democracy is a luxury I cannot 
afford. I have blinded the eyes of my people and have closed 
their ears to all except the voices of their dictators. In the 
name of national patriotisms I am instilling in a new genera- 
tion hatred, suspicion, and love of war. I have done this in 
the face of the greatest peace movement the world has ever 
known. I have done this at a time when man’s creative genius 
has made it possible for all to live in abundance. You who 
still have faith in democracy, take warning!” 

And that is what Europe, with few exceptions, still says 
to us today. A very wise student of government once re- 
marked that “a dictatorship is the logical evolution of govern- 
ment for a people incapable of self-government.” In the face 
of all the facts, do we still have faith in our democracy? 

I heard some time ago about a small boy’s conception of 
democracy. A Columbia University student was making his 
way down through Morningside Park to the street below 
Morningside Heights which is called Manhattan Avenue, I 
believe, when he heard the excited, if somewhat suppressed, 
voices of a gang of youngsters who were evidently plotting 
some mischief. My friend paused in his journey to hear what 
the conversation was about. It seemed that the leader of the 
group had suggested a raid on a neighboring grocer’s fruit 
stand. Not all of the boys were convinced of the soundness 
of this idea, but those who objected were apparently basing 
their protestations on fear of the failure of the enterprise 
rather than on moral grounds. Finally the leader said, “Come 
on, we'll take a vote on it. All you kids that want apples, 
hold up your hands!” Still two or three of the boys held back. 
‘“What’s the matter with you fellows?” admonished the 
leader. “Don’t you believe in democracy ? Come on!” And off 
they went. 

I wonder if that story doesn’t illustrate the lengths to 
which our democracy has degenerated into an arithmocracy. 
What is there to stop any leader today who can summon 
sufficient voters in support of his theories to rise to the top 
and set up, with. the agencies of propaganda at his disposal, 
an authoritarian state of whatever form he chooses? 

Just as I was sailing last August, I was sitting in the 
cabin of our ship having a few last words with some friends 
when a stocky, shaggy-haired, and heavy eye-browed in- 
dividual put his head in the door, looked around, and stepped 
back into the corridor. Soon after the ship sailed I went to 
the purser’s office for a passenger list. I thought I recognized 
the figure I had seen but I didn’t see his name on the pas- 
senger list so I turned to the purser and asked, “Who is the 
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man on board who looks so much like John L. Lewis?” “He 
is John L. Lewis,” he replied. 

Now Mr. Lewis is not a very loquacious person and I 
don’t want to give the impression that he revealed any secrets 
to me. In our conversations on the boat he expressed no more 
of his philosophy than was generally given out by him in 
authoritative interviews in magazine articles and the press. 
Every well-informed person knew Mr. Lewis’s objectives, 
and if they had any knowledge of the labor movement in 
this country, they knew very well he was likely to succeed. 
Mr. Lewis had just discovered the importance of arithmetic 
in democracy. As a labor leader, Mr. Lewis had discovered 
that, irrespective of the merits of the case, one could defeat 
an opponent if he could command sufficient numerical sup- 
port. He did not have to have a majority with him. A well- 
organized minority acts with the force of a majority under 
competent leadership. Must I cite examples? 


I have just read a most interesting book by one of the 
most brilliant philosophic minds in Europe today, Salvador 
de Madariaga, for ten years a member of the Council of the 
League of Nations, a former Ambassador from Spain to the 
United States and later to France, but now virtually an exile 
from his unhappy country. “There is no real reason,” he 
says, “why active citizenship should be considered a priori 
as the right of an inhabitant of a country. The establishing 
of tests of capacity is a matter which deserves careful atten- 
tion. When we pass from political theories to the actual 
facts, the first thing we observe is that the majority of human 
beings are not interested enough in politics to trouble about 
them.” 

Here we are at the heart of the question. Have we a 
democracy or an arithmocracy on which we stake our lives, 
our property and our sacred honor? Do we stake these things 
on the right of the majority? “And a majority of human 
beings are not interested enough in these problems to trouble 
about them!” Nor is that all, Sefior de Madariaga. The 
majority hasn’t the capacity biologically or any other way 
to have intelligent opinions on most of the complicated eco- 
nomic, political, and social problems of modern civilization. 
Wasn’t it Ibsen who asked, “Are there then more wise men 
in the world than fools?” 

But this capacity principle may prove a dangerous argu- 
ment. Madame Olivia Rosetti Agresti on our platform in 
Town Hall last spring, speaking virtually as an emissary of 
Il Duce, I was told, used it as a justification for fascism. Hear 
her logic: 

“The first step in the upbuilding of the new authoritarian 
democracy,” she said, “has been to reject the principle of 
majority rule. Numbers do not necessarily imply that right 
is on their side. The life of a great modern state is far too 
complicated to entrust the regulation of its affairs to a mere 
count of noses. Majority rule should be replaced by capacity 
rule.” Communism gives us a somewhat similar answer. They 
favor the majority rule but insist that only the workers have 
the capacity to vote. Are these our alternatives? I sincerely 
hope not. 

Let’s go a little deeper into the problem and ask our- 
selves some fundamental questions. How can we throw men 
of capacity up into positions of leadership? How can we 
make our democracy responsive to the will of the ‘best rather 
than the worst elements in our society? Are capacity tests 






possible or desirable ? What about universal suffrage? Should 
or can we abandon it? Let’s bear in mind that it was the 
intention of the founders of our republic that the highest 
offices of our land should be out of the reach of the masses 
of people, and in those days the population of the country 
was scarcely three and a half million people with only about 
a quarter of a million voters! If the provision for the indirect 
election of the President and of United States Senators hap- 
pened to work out badly, this is no reason for disregarding 
the principle on which these provisions were based. How 
lacking in imagination have we been in adapting our political 
institutions to a changing world!‘My purpose this evening is 
to direct your attention to one of our oldest and finest demo- 
cratic institutions which if adapted to modern conditions may 
prove to be just the serum we've been looking for with 
which to inoculate ourselves against the spread of authori- 
tarianism. 


On reading the history of New England, I find that one 
of the first acts of the American colonists after landing on 
these shores was to build a “meeting house” which served 
both as a church and a town hall. But with the rapid develop- 
ment of this country, particularly in the urban centers, the 
town meeting, which was a slow and tedious method of 
dealing with complex civic problems, gave way to the more 
efficient, if less democratic, system of delegating the sov- 
ereignty of active citizenship to councils, boards of aldermen, 
mayors, and the like. It was not without a struggle that the 
colonists of the thirteen original states surrendered a large 
bulk of their sovereignty to a federal government, but once 
given, the progress and development of a great nation de- 
manded more and more power for the central government, 
until the average citizen surveying our political institutions 
today feels bewildered and impotent and often says to him- 
self, “What’s the use of my voting? The best organized 
political machine will win anyway.” To the thoughtful voter 
it is a truly discouraging picture. We are continually doing 
lip-service to democracy. We rise up in holy verbal wrath 
when we feel that our “inalienable rights” are being threat- 
ened, in one way or another, and we talk about liberty and 
freedom today as if they meant the same thing to the Man- 
hattan cave dweller of 1937 that they meant to Jean Jacques 
Rousseau or to the French peasant of 1789. 


The town meeting of Samuel Adams’ day is dead. Fine 
as these meetings were as democratic institutions dealing 
with all manner of local problems, the tax on tea, the location 
of the village school, and what to do about Widow Jenkins’ 
obstreperous black cow, they were often dull and tedious 
affairs. I am aware that the town meeting is still an effective 
instrument today in the smaller New England villages, but 
you do not attempt to govern the city of Boston with this 
machinery. Today we are much too busy going to bridge 
parties, ball games, movies, and the theater to handle our 
complicated social and economic problems in this way. But I 
am confident that by serious attention to basic principles and 
the use of a little imagination, we can devise a modern adap- 
tation of this great American institution that may once again 
save us from the rule of the despot. ; 

If you were asked to put your finger on the delicate bal- 
ance wheel of our collective life, where would you put it? 
I think the answer is Public Opinion. We have seen that a 
bare majority may swing a party into political power and 
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until public opinion changes, that party stays in power. It 
follows logically then that if a party can keep the majority 
of public opinion in its favor, it can remain in power in- 
definitely. The devices for controlling public opinion are sim- 
ple if the government chooses to use them. They are censor- 
ship and propaganda. How do II Duce, Stalin, and Hitler 
retain their power? There are no devices or institutions 
available to the citizens of these and other dictator countries 
for the development of a vigorous, healthy, and honestly 
informed public opinion. On the contrary, there are drastic 
laws in these countries to prevent their establishment. 

Now I submiit that a free press, freedom of speech, free- 
dom of the radio, and freedom of assembly, which are now 
gloriously ours, are of no avail if Republicans read only 
Republican newspapers, listen only to Republican speeches 
on the radio, and attend only Repubiican political rallies, and 
if Democrats, Socialists, and Communists, Laborites, Cough- 
linites, and Townsendites follow suit, we are sowing the 
seeds of destruction of our democracy just as fast as ever 
we can. 

I have no quarrel with political parties. They are an 
essential part of our political system and as long as they 
adhere to democratic principles they are real assets to demo- 
cratic government. But when their control falls into predatory 
hands and ambitious party leaders resort to star chamber 
methods we are really in danger. Every dictatorship that 
has arisen in Europe has emerged through the domination of 
a well organized party machine which had abandoned demo- 
cratic principles under the leadership of a demagogue. 

But why blame the party machine? What, after all, is 
its function? It must get its candidates into office by what- 
ever means are available, and they must be kept in office as 
long as possible through patronage and political favors. No 
political machine can be successful today without resorting 
to these methods in greater or less degree. 

The latest menace to the welfare of democratic insti- 
tutions is the rapid growth of pressure groups. Politicians 
must be vote getters, and to be reelected, they must be vote 
holders. A legislator cannot distinguish between a bad pres- 
sure group and a good one so far as votes are concerned. If 
he is convinced that his job depends upon his voting for in- 
flation or isolation in pending legislation, he is very likely 
to vote that way, no matter what his personal convictions 
may be. Many a congressman is in this unhappy dilemma 
today. But what can he do about it, and what can we do 
about it? 

It is a foregone conclusion that the vast majority of 
voters will always accept party leadership. Assuming that 
we shall continue to have two major parties in this country, 
no matter what their names, it is apparent that neither party 
will always have a predominant majority. Where, then, will 
the balance of power lie? It obviously falls into the hands 
of those independent voters who hold allegiance to no party. 
If we would save democracy, we must concentrate our atten- 
tion on the character of this group and make it aware of its 
power and responsibility. 

And now may I use this blackboard and draw a chart 
in order to show you exactly what I mean? Here are three 
vertical panels, two large ones of about equal size, and a 
small one in the center. Let these two large ones represent 
our two major parties, call them what you will. Neither of 


these two parties has a sufficient majority all of the time to 
carry the country, and let us hope for our own safety that 
neither party ever will. 

In order to put its candidates into office on election day, 
one or the other must convince a sufficient number of this 
independent minority which holds allegiance to no party 
that the candidates and issues it sponsors should be elected. 
There were forty-four million votes cast in the last presi- 
dential election. Five million or less changed votes would 
have put Mr. Landon into office. This changes the picture 
slightly, does it not? Where then does the balance of power 
lie? Right here in this independent group. 

Who are the strong men in our parliamentary bodies 
today? Borah, Norris, LaFollette, Wheeler, Burke, Glass— 
all independents. They are the men with whom the party 
leaders must reckon if they are to have their programs 
adopted. They are the men whom party leaders fear when 
they are attempting to put across questionable legislation. 
The same principle can be applied to nearly every organiza- 
tion of which you all are members. There are certain strong 
men of independent judgment who sway and virtually control 
the activities of democratic institutions large and small. 


Let me emphasize again that I am not critical of political 
parties as such. They.are highly useful and essential elements 
in our democratic system. Nor do I excuse them for their 
malpractices. The people who have really been asleep while 
these malpractices have grown are the independents. They 
have been unaware of their power and neglectful of their 
responsibilities. Except in rare instances, they have shown 
little imagination and less political acumen than a twelve- 
year-old schoolboy. And all the while the greatest political 
power in the country lay actually within their hands! 


In line with our traditional system of checks and balances, 
let us temper the party system with the town meeting idea 
and make it once again a vital part of our national life. 
Retain the party system, yes; strengthen and clarify it. But 
let us give some attention to this large body of non-partisan 
voters who want to listen to all sides, weigh the evidence, 
study the issues, and cast thoughtful ballots on election day. 
Many people are thoroughly sick of present campaign methods 
and are beginning to demand that candidates for public office 
appear on the same platform with their opponents and dis- 
cuss the issues of the campaign and answer the questions of 
their constituents in the spirit of the old New England town 
meeting. 

The idea for America’s Town Meeting of the Air oc- 
curred to me one night after one of the President’s fireside 
talks. I was standing in the street discussing this with a 
friend who told me about a neighbor of ours who wouldn’t 
listen to the President of the United States because he hated 
him so bitterly. I remember walking through the park that 
evening thinking what a tragedy it was that here we have this 
great new miracle of modern science which could bring all 
manner of conflicting opinions into the very living room of 
every American family by a mere twist of a dial, and still 
there were people who would not listen to speakers with 
whom they were not in sympathy! Why couldn’t we have a 
radio program that would make my neighbor and the millions 
like him listen to both sides in order to hear the views he 
approved of presented ? 


Some of you are familiar with our Town Meeting of the 
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Air. It is a very simple technique and may be applied in vari- 
ous ways. It involves the presentation of two or more con- 
flicting views on controversial public questions followed by 
questions and answers between audience and speakers. It is 
not a debate and we discourage debate technique. It is a 
joint discussion, in which complicated social, economic, and 
political problems are aired by competent authorities and 
questions asked by an audience which is also representative 
of widely divergent opinions. z 

If we are to learn even an approximation of the truth, 
we must certainly listen to all sides of a question. If we are 
even to approach an understanding of each other’s problems, 
we must surely be willing to hear each other’s point of view 
stated. Only common sense, you say? Yes, but are we doing 
it? Cities in this country are under martial law this minute 
while class struggles against class in a desperate battle for su- 
premacy. World peace hangs in the balance while nations 
race frantically to build the most destructive forces the genius 
of man can conceive. We cannot eliminate conflict and strug- 
gle, nor would we wish to, but we can, if we are intelligent 
human beings, abandon the barbaric practices of savages and 
attempt to settle our differences at conference tables or in 
courts of law where justice, not force, will be the criterion. 
Yes, and we could, if we would, apply these principles in the 
international field. When will humanity learn that even 
the winners lose in modern warfare? 


But let us turn to the institution of which I spoke. Per- 
haps you are not entirely familiar with our adaptation of the 
Town Hall as an educational institution in New York City. 
It was founded by the League for Political Education, a non- 
partisan, non-sectarian institution, now nearly half a century 
old. Situated at the cross-roads of the world just a stone’s 
throw from Times Square on West 43d Street, New: York’s 
Town Hall has been called at once “meeting place, a clearing 
house for ideas,‘a forum, a lyceum, a concert hall, a school, 
a college and a memorial.” Until the establishment of 
America’s Town Meeting of the Air two years ago, it was 
most widely known as a concert hall, although its lecture 
program was emulated in many large cities. Like the old town 
meeting house, it is a very busy place and I haven’t time to 
give you a detailed description of the variety of activities 
going on there. It is perhaps sufficient to say that it does 
serve in all those capacities I have just mentioned and at 
present the heart of its educational program is a series of 
daily morning lectures on a wide variety of subjects by dis- 
tinguished authorities from all parts of the world and our 
Thursday evening programs, America’s Town Meeting of 
the Air, broadcast each week in cooperation with the National 
Broadcasting Company. 

At present we realize that we are functioning in only one 
area of education; namely, stimulation. The amount of in- 
formation we are able to impart in the morning lectures and 
in the broadcasts is relatively small. But is not this stimula- 
tion and inspiration one of the most important parts of the 
educative process? If we can make a substantial percentage 
of those with whom we come in contact want to read, study, 
think and discuss these subjects with which we deal, we feel 
we have been successful. At the present time, however, we 
are planning an addition of five new stories which will 
enable us to round out our educational program. Our plan 
contemplates a minimum of fourteen conference rooms in 
which round tables and seminars will be conducted, some 


under expert and some under voluntary leadership, with not 
more than twenty persons in each group. The conventional 
classroom will be replaced by the atmosphere of a dignified 
and friendly library. There will be two small auditoriums, 
a very special kind of library adapted to the educational work 
of the institution and adequate space for executive offices. 
Our extension division, rendering service to listening groups 
and other town hall centers throughout the country, will 
be housed in the completed building. 

An institution of this kind must stand squarely upon the 
principles on which the early town meetings were based ; 
fair play for all views. Town Hall governing boards should 
be composed of radicals, liberals and conservatives; men and 
women, rich and poor, young and old; Catholics, Jews and 
Protestants, in ‘well-balanced proportions. These institutions 
can and should be self supporting and independent except 
perhaps for a loose affiliation with a national body similar 
to the Association of American Colleges. 

I would like to see such a town hall or its counterpart in 
every community throughout our land. I hope the day will 
come when we will consider as an essential element of every 
well-equipped community a town hall as an educational insti- 
tution where the citizens of our democracy may meet together 
and discuss their common problems. We simply must have 
something like it if we are to have a healthy public opinion. 
The more complete the institution, the better, but a step in 
the right direction may be made by the voluntary organiza- 
tion of small groups of men and women committed to an 
impartial, non-partisan study of public questions. 

Under the impetus of the Town Meeting of the Air, a 
neighbor of mine in Scarsdale, New York, whom I met only 
recently, organized within the framework of the local chapter 
of the American Legion a community forum which has one 
year of successful operation to its credit. He wrote me a 
very interesting letter the other day in which he suggested 
that our Town Hall undertake to organize small groups of 
ten or twelve people, not more, which would meet every 
Thursday evening (the night of our broadcasts) rotating 
in the various members’ homes or in a convenient room in 
the public library. (Many listening groups have already 
been organized, incidentally, in churches, clubs, YMCAs, 
schools and colleges.) He suggested that we supply these 
groups with advance information about the program so that 
members might read up on the subject before the meeting. 
And as a positive requirement for membership in the group, 
he suggests—and I quote from his letter: 

“Every member would send you his written pledge— 
and he would renew the pledge annually—that after every 
broadcast in which he met with the group he would write 
a letter or letters to his appropriate local, state or federal 
representatives telling his opinion on the subject discussed. 
It would not be a group opinion, but his own opinion after 
having heard the discussion. Opinions, of course, would vary, 
but they would be informed opinions and they would be 
expressed. Thus an informed public opinion would grow and 
would become articulate. I believe that our legislators would 
welcome the opinions of people who were without self-seek- 
ing motives. I can picture a letter such as this: 

‘Hon. Charles D. Millard: 

As a member of the Town Hall Group No. 1148 of 
America’s Town Meeting of the Air, I heard and discussed 
last night’s subject, ‘How Shall We Make Unions Respon- 
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sible?’ It is my opinion that the public interest requires 
either that unions incorporate and be held responsible much 
as Corporations are, or that laws similar to the British laws 
defining union responsibilities be passed. I would like to see 
such measures introduced in Congress.’ ” 

Bear in mind that this is his suggestion and not mine. I 
have some doubts about the wisdom of so close a tie-up 
between education and political pressure. If the members 
voluntarily undertook to write to representatives, that would 
be another matter, but I read you his letter simply to show 
the possibility of the creation of a free and independent 
pressure group in the public interest. 

Once the town meeting idea permeates the American 
scene, citizens will demand that candidates for public office 
appear on town hall platforms the same night and before the 
same audience and submit to questions. These town meetings 
would not be a substitute for party rallies but would sup- 
plement them. 

Why do you suppose we were unable to get the leading 
candidates for President of the United States to appear on 
the same radio program in the last campaign? Both networks 
invited them and I happen to know the National Broad- 
casting Company offered them free time if they would speak 
during the same hour period over the same network. The 
answer is, you didn’t demand it. We have become so deeply 
submersed in party tradition that we have forgotten about 
our earlier town meeting tradition. 

We hear a good deal nowadays about great public ques- 
trons being “widely debated.”” Why we haven’t had any real 
debates in this country since the turn of the century. Of what 
real yalue to democratic government is a so-called debate 
when the speakers appear on different platforms, miles apart, 
before different audiences, days apart? Even if the speeches 
are broadcast, what proportion of the audience will volun- 
tariby listen to uncongenial views? 

As a matter of fact, I seriously question the value of the 
conventional debate anyway. In its customary form one de- 
bater is expected to win over the other. In order to score 
on his opponent, the skillful debater may resort to sophistry 
and trickery of many varieties. Anything to win the support 
of the audience. In our adaptation of the town meeting 
technique, we call our meetings joint discussions, and ques- 
tions from the audience are far more important than rebuttals 
between the debaters. We have some lively times all right 
and sharp differences of opinion come out in the question 
period, but we decidedly discourage the conventional debate 
technique. 

Can we inspire a desire for justice as a substitute for the 
fanatical desire to win on the part of the warring factions 
within our country today? Has the debate gone so far that 
one side must triumph before the conflict ceases? I am sure 
the audience—which in this case is the whole American 
people—would like to ask some questions. 

Suppose our town halls had been established twenty 
years ago and our people had become accustomed to the 
town hall approach rather than the pressure group approach 
to a solution of our common problems. In order to correct 
an evil, or more often, in order to get some special privilege 
or appropriation for a minority, it has been considered 
necessary to organize pressure groups and lobbies. In the 
last analysis, political pressure groups which threaten the 


political lives of our legislators if they do not bow to their 
will are using a force as effective as the economic boycott. 
A legislator takes an oath to uphold the constitution and the 
laws under which the government functions. If he is a state 
official, his primary concern is the general welfare of the 
state, if he is a member of Congress, the welfare of the nation 
as a whole should be his first concern. 


How can he possibly function in this capacity if he is 
subjected to pressure from self-seeking organized minorities 
constantly threatening his political life if he doesn’t get them 
what they want? Are our legislatures to be composed of 
messenger-boys or self-respecting and -espectable statesmen ? 
Would to Heaven we could find some way of insuring the 
latter! But if we don’t, my friends, it will be your fault 
and mine. 


This is still a free country, thank God, and the time 
has come for free, independent and unselfish men to act in the 
public interest. Let’s act now to bring back the town meeting 
spirit and make it a vital part of our American life. Good 
sportsmanship, fair play and justice were ever present guests 
in our early town meetings. May they join us again as we 
seek solutions for our problems. 


It is not an easy task I have suggested, and I would be 
the first to admit that the program is sketchy and incomplete. 
I am not a national planner and would not attempt to outline 
a program for democracy in so brief an address. I simply 
want to suggest at this time the urgent necessity for re-ex- 
amining the actual workings of our democracy, not just the 
operation of government, but the process by which we select 
our governors and determine the policies of our collective 
living. These things seem to me of primary importance if 
we are to have a workable democracy. 

Perhaps I have said many obvious things—perhaps I 
have dealt with many obvious facts, but I think it was Mr. 
Justice Holmes who said: “The delineation of the obvious 
is frequently more desirable and helpful than the elucidation 
of the obscure.” Many of you doubtless recall the brilliant 
speech to youth made by Stanley Baldwin on May 18. He 
said some pretty obvious things there, but hear how well he 
said them: “Governments of whatever kind tend more and 
more to influence the life of the individual and if liberty of 
the individual is to be preserved, it is vital that the individual 
should know what is going on, should form his opinion, should 
give his judgment, for that is the foundation of orderly demo- 
cratic government.” And again, what others have said so 
often before him, as to how we need to re-learn this lesson 
today, “Put your duty first and think about your rights 
afterward. He trespasses against his duty who sleeps upon 
his watch as much as he who goes over to the enemy.” 


But if democracy contains the seeds of its own destruc- 
tion, does it not also contain elements which if properly 
nurtured and fed, may enable it to blossom forth upon a sick 
and discouraged world? I am strongly of the belief that it 
has. Denmark has done it. Sweden has done it, and both 
largely through education. Is the task too great for us? 


Democracy has been defined as “the organization of 
society on the basis of respect for the individual.” If this is 
an acceptable definition, it means far more than a government 
by show of hands. It means protection of minorities ; it means 
respect for the dignity of the human being; it implies a system 
of justice for all men under law; it implies an honestly in- 
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formed public opinion so that men may make decisions about 
their common problems as near to the sunlight of truth as 
men may hope to approach. 

One hundred and fifty years ago, our ancestors fought, 
bled and died that we might have a democracy. Ours is the 


Birth, Growth 


task to save it and make it work. Let us unite in a mighty 
effort to save it through continuous use of that vital serum 
we call education. And let us be sure the mixture contains 
a sufficient quantity of that most essential of all the elements, 


TRUTH. 


and Principles 


of the New Germany 


By ADOLF HITLER 
Before 230,000 National-Socialists, Wiirzburg, Germany, June 27, 1937 


(Translated for VITAL SPEECHES from the official 
condensation printed in the Voelkischer Beobachter, chief 
organ of the National-Socialist party.) 


NEW German nation has been born, painfully, it is 
Am as is the case with all things. Yet I am confident 

that we shall be able to say to history that never be- 
fore was a painful process concluded more sensibly, more 
intelligently, more carefully, and with more feeling. The 
future, if I may say so, will recognize this process as having 
been one of the most ingenious that ever transpired—a most 
powerful revolution which at no time swerved from the path 
of complete legality. 


And now, through our present 4-year plan, Germany 
will be protected from ever again falling prey to the ex- 
tortions of a third party. With it we wish to build up the 
sure foundations of a new national economy. Neither the 
speeches of foreign statesmen nor any power on earth can 
budge us one inch in this our intention. 


Yet it cannot be said that we are desirous of avoiding 
foreign trade. On the contrary we wish to trade and trans- 
act business with the rest of the world to a greater extent 
than heretofore. Our trade-balances have already spoken for 
themselves. German exports and imports are steadily rising 
and, God willing, will continue to do so. 

Above all National-Socialist Germany has the single 
wish, through maintenance of her own rights, to live in peace 
and work in friendship with the rest of the world. 

However, we can afford to doubt the practicability of 
certain international promises and assurances. Only once have 
I had the opportunity of observing the effectiveness of such 
an assurance in practice, when recently marxist-bolshevist 
criminals in a malicious surprise attack dropped bombs on 
a German ship, costing us 31 dead and 73 wounded. Then 
and there I decided to warn the rulers of Valencia in such 
a fashion that such criminals would be called to order and 
that they would realize that the time has forever passed when 
the German nation can be treated in such a fashion. (/nspired 
applause of the masses.) 


When it was explained that in this day and age one 
should give collective action another try, I consented, and 
once more we returned to the Non-Intervention Committee 
with the hope that new plans would work out in practice. 


Now since our warning that any approaching Red plane 


would be fired upon immediately, criminal bolshevist attacks 
were no longer possible on the ocean’s surface. It was then 


that the Reds went underwater and made four torpedo at- 
tacks upon the “Leipzig.” (Aroused shouts of the masses.) 

At this point we were confident that international sol- 
idarity would induce joint collective action in behalf of peace. 
But you all know what happened. It was said that commis- 
sions of investigation should be formed—and so on, etc. All 
that we demanded was that the powers participating in the 
Non-Intervention agreement make known at least to the 
Valencia government, through a joint demonstration, that 
they were not dealing with one government alone but with 
all simultaneously. Yet even this mild action failed to 
materialize. You can see therefore what we Germans can 
expect if ever again we entrust the fate of the German Reich 
to agreements concluded through such international insti- 
tutions. (Renewed storm of applause.) 

We have drawn conclusions from this particular in- 
cident which will be of the greatest use to us in all future 
time. No longer will we be befogged by the phrases of 
parliamentary statesmen. We have undergone one attack, we 
have seen how the matter was subsequently handled, and we 
are now cured. 

Yet I have done only that which I felt to be my duty. 
It cannot be justifiably maintained that we acted with anger 
and with prejudice against collective action. 

No! If only the collective agreement of June 12 had 
proven real, then one might have been able to consider 
whether to go on or not. . . . However, since even this petty 
agreement proved impossible of fulfillment, it should stand 
as a warning to us to avoid a similar disillusionment on a 
more serious occasion. 

Any one can burn his fingers once and every man can 
make a mistake, yet it is only the fool who falls into the same 
error twice running. Therefore can you fail to wonder why I 
should think twice before again exposing the German nation 
to a similar danger? (Tremendous, sustained applause.) 

And now you ask how it was that as a soldier back in 
the year 1919 I came to prophesy that I would create a 
movement which would one day conquer Germany? How 
was it that I was able to believe we would come to power in 
the year 1933, that we would save Germany, that once again 
we would rebuild our military might, put our domestic econ- 
omy in order, set aside the individual political parties? How, 
you may ask? Because I had faith in ourselves. (Terrific, 
raging applause.) 

Next to God in Heaven above, we German National- 
Socialists believe most firmly in our German people. This 
makes us strong, it makes us capable of resistance, and gives 
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us the power to undertake Herculean tasks with a distant 
future in view. That alone is why we have begun so many 
projects requiring decades for their completion. We believe 
in our people and furthermore in the movement which will 
represent our people of the future, the movement which has 
conceived all this, and which will bring it to a successful 
conclusion. I, personally, believe in National-Socialism as 
the bearer of these very ideas. Here lies the strength with 
which we are imbued, which guides us and which will bless 
us with ever-continuing success. 

As to the doubters, | have this to say to them. I know 
only too well what a human being is capable of accomplishing, 
where the limits of his endurance lie, yet I am also con- 
vinced that inasmuch as Man is God-created, he is also 
desirous of living after the way of the Almighty. 

God did not create the people to make a mess of things, 
to ruin themselves, to worship idleness, but so that they should 
conduct themselves as God has ordained (agreement loudly 
expressed). In so far as we have entered upon the scene and 


are responsible for their conduct in the manner in which God 
has willed, we believe that we are also acting according to 
the will of the Almighty. 

Just as individual man is weak in his whole being and 
action on this earth, as compared with almighty Providence 
and its will, Man will be immeasurably stronger the moment 
he acts in harmony with this Providence. It is then that he 
radiates the power which has distinguished the great phe- 
nomena of this world. And were I to glance back at the five 
years which lie behind us, I should most certainly say, “This 
cannot be the work of Man alone.” Had it not been for the 
kindness of Providence, there were many times when I 
should have lost the narrow and deceptive path to be trav- 
ersed. Our critics must realize this only too well (loud 
applause). It is therefore readily understandable why we 
National-Socialists are believers in our deepest hearts. We 
could not be otherwise; for no one one can make either 
world-history or the history of a nation unless his desire and 
his ability receive the blessing of this very Providence. 


Only as a Last Desperate Card — 


WILL EUROPE RESORT TO WAR 
By H. E. PAUL VAN ZEELAND, Prime Minister, Belgium 
Council on Foreign Relations, New York City, June 28, 1937 


cult it is for the Prime Minister of a European country to 
speak to you at a moment when the European situation ap- 
pears so complex and so confused. 

I have to steer between Scylla and Charybdis. If I am too 
reserved, I run the risk of saying nothing, of wasting your time, 
and of missing an opportunity of being useful. If I go too 
far, | might be contradicted by unforeseen events; and that 
implies the risk of doing more harm than good to the very 
causes which l.am endeavoring to serve. 

I see but one way out of this difficulty and that is to face 
facts in all simplicity, to concentrate on a few of the more 
essential points and to tell you just what I think about them, 
avoiding any prophecy and keeping as close as possible to 
realities. 


I AM sure that you will understand how extremely diffi- 


1. International Economic Situation: 


Let us first try to take stock of the present situation and 
to see just where we stand in the international economic 
order. 

The great crisis which has so profoundly shaken the 
whole world during the past years has, it seems, at last drawn 
to its close. Does this mean that we have returned to condi- 
tions identical with those which prevailed at the time when 
the crisis commenced? Certainly not! An upheaval of this 
magnitude cannot be solved simply by a return to the old 
order of things. Profound changes have taken place. They 
must be considered as final or, at least, as precluding the 
restoration of the situation which prevailed before the war. 

A number of factors seem to indicate that we are on 
the threshold of a fresh period of prosperity. We can perceive 
some elements which, if brought together and put into prac- 


tical effect, would enable the world to make a further and 
constructive step along the path of economic progress and 
towards a further improvement in the general standard of 
living. 

Substantial headway has, without any doubt, already 
been made in a large number of countries. 

But this first favorable impression must, at the same 
time, be tempered by a series of reservations. 

First of all, the revival has been very much more pro- 
nounced in the national framework than in the realm of 
international trade. 

Secondly, the internal recovery in certain countries has 
been somewhat artificial in character. In some cases, methods 
had been adopted which cannot be continued for a long period 
of time and which by the force of circumstances will cease 
to be effective after a certain period. For example, the policy 
followed by a number of countries in regard to rearmament 
has provided their national economy with an artificial stimu- 
lant. When the limit is reached, either because the require- 
ments of the country concerned have been satisfied or because 
their financial resources have been exhausted, what then will 
occur? And how will such countries be able to withstand the 
inevitable reaction? When one ceases to produce arms, devices 
must be found to direct these potential activities towards the 
production of truly economic goods. But how? 

Thirdly, the measure of recovery in home trade and in- 
dustry has varied to a great extent from one country to 
another. Certain countries, including some of the more im- 
portant, still find themselves faced with difficulties which are 
in fact the aftermath of the depression. Others are confronted 
with new difficulties no less serious resulting from changed 
internal and external political conditions. 
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In the fourth place, there is no doubt that the economic 
recovery has been overclouded by the instability of the inter- 
national situation in a confused atmosphere of fear and 
uncertainties. 


And lastly, as we all know, the whole field of interna- 
tional trade and world economic relations is still filled with 
obstacles which are the heavy heritage of the depression. 
These barriers were erected in circumstances of emergency 
but they have continued to be utilized and in some cases even 
increased and reinforced as years went by. I refer here to 
quotas, to indirect protectionism in all its forms, to dumping, 
to monetary troubles, to undue restriction of movements of 
capital . . . in short, to the whole series of artificial diffi- 
culties with which business is actually confronted every day. 

These reservations when enumerated one after the other, 
as I have just done, show how numerous and how great are 
the obstacles which still remain to be overcome. They do 
not, however, modify the first impression which I gave you 
and which leads me to believe that the situation as a whole 
is fundamentally improving. 

It is indeed encouraging that one should, in spite of 
everything, and thanks to untiring efforts, have succeeded in 
increasing the volume of international trade. For there is 
a definite upward trend, even on the international plane 
proper. The figures of the last few months are substantially 
better and warrant the hope of further headway. 

Thus, the conclusion which to my mind should be drawn 
from these apparently contradictory factors is a call for action 
resolute, rapid, and coherent! 

Notwithstanding the maintenance of the barriers to 
international trade and in spite of the theories voiced in cer- 
tain circles in favor of economic nationalism, the growing 
importance of international cooperation in economic aftairs— 
or rather its absolute necessity—is becoming more and more 
evident. Even in those countries which seem to have favored 
the regime of self-contained economy, the actual interest in 
foreign policy has in no way been diminished. More than 
ever, they are preoccupied by their economic relations with 
the outside world. 

On the other hand, in those countries where the recovery 
has been most marked, it is realized that the limit of national 
action has almost been reached. To consolidate the results 
achieved and further to improve the standard of living of 
the people, it is recognized as necessary to couple the efforts 
made at home with a concerted action of international scope, 
whatever may be the form and method adopted. 

As a matter of fact, we are now faced with the follow- 
ing alternative: Either we seize the opportunity boldly, “rise 
to the occasion,” liberate international trade from the barriers 
which threaten to strangle it and go forward again to a 
new period of prosperity—or we miss the opportunity and 
soon find ourselves faced with difficulties similar to those 
of bitter memory which were for us the heritage of the last 
depression. 


Il. The European Political Situation 

Having reached this point of my talk, I can imagine 
the question which surely arises in your minds. Is it possible 
or conceivable at this moment to look forward to closer 
economic cooperation, such as I have outlined, at the very 
time when the political situation appears so confused ? 


This raises a point which is both important and deli- 
cate, but which, I think, I cannot leave aside. 

The whole question of the political situation in Europe 
appears to me to be dominated by considerations of two kinds, 
which must be envisaged separately. Let us first refer to the 
menaces arising out of the Spanish situation. 

Here we find before us two divergent ideologies which 
are in violent conflict, the one of the extreme right, and the 
other of the extreme left. Along with it, we are confronted 
with that policy of general rearmament, into which have 
been drawn even those whose greatest desire remains the 
maintenance of peace. It is in this troubled and dangerous 
atmosphere that we find the Spanish drama staged. 

Incidents occur, more and more frequent and grave. 

However, one after the other they subside. The im- 
pression prevails that no nation wants war; that no one 
wants to utilize the Spanish situation as a pretext for war. 
The insanity of a European war arising out of the Spanish 
crisis grows evident to all. 

Admittedly the force of events may prove to be stronger 
than men, even though they may be inspired by the best 
intentions. But a wound which has been open for a long time 
and which has had constant care, is not likely to become 
infected. 

It is not, I think, being over-optimistic to express the 
hope that the Spanish situation will continue to be handled 
from the outside in the same way, as has been the case up 
to now, until the end of the drama. 

But apart from the risks inherent to the events in Spain, 
the problem of the maintenance of peace in Europe has an- 
other aspect, related to the opposition between certain groups 
of powers and to the policy followed by certain great nations. 

Viewed from this angle, the tension, which had reached 
dangerous proportions a year ago, has substantially decreased 
since then. Is this due to the passive attitude of people who 
finally become accustomed to danger? I do not think so. It 
is in my opinion the result of true progress in the conceptions 
of leading statesmen and of a growing conviction amongst 
people that war can in no circumstances be a satisfactory or 
profitable means of realizing national aspirations, whatever 
their nature. 

There remains, however, a great unknown factor. | 
refer to the economic difficulties with which certain of the 
leading nations are faced. Should these difficulties become 
more acute, they might—who knows ?—create an internal sit- 
uation so strained that recourse to war would appear as the 
lesser of two evils, or as a last desperate card to play. I do 
not feel like stressing the point, but it seems to me that 
nobody could reasonably discard such an eventuality. 

Actually, economic and political problems are closely 
interwoven and interdependent. The only true conclusion 
is that, today, more than ever, everything that one can pos- 
sibly do must be done, in order to restore in the international 
field conditions such as to render possible the consolidation 
of peace and an improvement in the living conditions of the 
masses. 

Thus all these rumors and threats of war, far from con- 
stituting an insurmountable barrier to closer economic rela- 
tions, are, to my mind, a further reason to act and to act 
swiftly. 

Delay at this moment is against the interests of peace ; 
surely, inertia is in itself a danger! 
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On the other hand, possibilities exist today that were 
lacking a year, or six or even three months ago! The least 
one may say is that there is a general inclination towards 
closer international cooperation and the restoration of a 
better coordination in the international order, political as 
well as economic. 


The nations of the world cannot afford to let this oppor- 
tunity pass. But to attain this result, it is necessary that they 
turn to those on whom power, advanced civilization, and 
wealth impose special responsibilities. 


Ill. Relations Between United States and Europe 


So I come to speak of the present relations between the 
countries of Europe and the United States of America. Here, 
more than elsewhere, I must ask permission to speak frankly 
and to tell simply what I think, at the risk of being in opposi- 
tion with some opinions generally accepted both here and on 
the other side of the Atlantic. 


Let me first refer to comments published by certain 
American papers, on the occasion of my visit. 

Aecording to some, I came here with “something up my 
sleeve.’ Some have attributed to me the intention of seeking 
loans for Europe and with that purpose in mind, the wish to 
circumvent certain laws of your country. Such preoccupa- 
tions are—and you will at once see why— far from my mind. 
According to some, Europe is in need of American capital. 
In my opinion, this is not the case. Certainly in some parts 
of Europe, there exists a need for credits which cannot be 
fulfilled at the present time. But the reason is that certain 
fundamental conditions are lacking, conditions without which 
capital, whatever its origin or nationality, will not offer itself 
for investment. But at the same time, on the very day when 
these conditions are fulfilled, Europe will possess, either 
within its own borders or elsewhere in the world, in some 
form or other, capital amply sufficient to satisfy the whole 
of its normal credit requirements. 

Moreover, it is not only useless but often even harmful, 
to try to force the movements of capital. When investments 
are made under unsafe conditions, an excessive rate of in- 
terest is the inevitable ransom. International transactions 
made at too high a rate of interest may turn out as harmful 
to the creditor as they are to the debtor. The actual return 
of capital invested in industry is not a high one, and in fact, 
remains at a level considerably lower than the rate of interest 
which prevailed during the pre-depression period, from 1924 
to 1927. Without going into details, | have at this moment 
in mind, the international loan contracted by Belgium during 
that period, and floated on the principal world markets. It 





constituted for the economy of Belgium a very heavy burden. | 


I doubt whether we derived any permanent benefit from it 
and I am convinced that, taught by experience, we would not 
do it again. Furthermore, you know that since the government 
over which I preside has been in power, we have decided 
under no condition to borrow any more money from foreign 
markets and we are pursuing a progressive policy of reim- 
bursement of our external debts. 

So, to my mind, whatever the position may be, the credit 
problems as between the United States and Europe are but of 
secondary importance, as compared with the true economic 
issues at stake; in any case, they are not at all such as too 
many newspapers on both sides of the Atlantic make them 
out to be. 


I have often had the impression that confusion of some 
kind is too easily apt to arise in connection with the relations 
between America and Europe. The greatest service that can 
be rendered to the cause of peace is to dissipate any such 
misunderstandings. 


There cannot exist in the world two divergent trends 
of thought—two attitudes radically different and in opposi- 
tion with each other on the essential problems which confront 
humanity. ; 


The more civilization progresses, the more one realizes 
that, in the long run, on both continents, the fundamental 
interests of the civilized world, both intellectual and moral, 
as well as political and economic, are one and alike; at some 
point, they converge and meet; either they work in harmony 
for the benefit of all concerned; or else, they enter into con- 
flict, with all the consequences that such a strife inevitably 
entails. 


Real cooperation, however, is only possible on a basis 
of absolute equality—on a basis of mutual understanding— 
on a basis of benefits . . . but benefits to both or all concerned. 
For the foreign policy of a country is necessarily influenced 
by its legitimate interests. It cannot be otherwise. Those who 
are responsible for the destinies of a nation have, as a primary 
duty, to take care of its own interests. It is true—and we 
should be glad of it—that the real interest of a country often 
commands a long-view policy, and the subordination of im- 
mediate, direct, or temporary advantages to others, more 
distant, and in harmony with the interests of other nations. 


From this assertion do not conclude that I underestimate 
the importance either of moral factors or of spiritual forces. 
Far from it. But these factors must derive their support, 
spread their roots or find their sustenance in the solid ground 
of national realities, of national interests. 


In other words, there can be no question of establishing 
between the United States and Europe what, to use a familiar 
expression of yours, I would call a “one-way trip.” 


Whether it be a case of exchanging ideals, capital, goods 
or services, or of any other form of cooperation, it must always 
be ‘‘a round trip.” 


Even if, in theory, the United States wanted to, they 
could not, in fact, hold aloof from the circumstances which 
dominate international intercourse. Your country is so power- 
ful and so strong that it cannot adopt, in connection with the 
main problems of the day, any definite attitude without in- 
fluencing the rest of the world. But if this is true, the re- 
action which is felt here in return is just as inevitable and 
constitutes a direct element of the American situation itself. 
However, this is not the way in which the problem should be 
considered. 


No foreigner can escape the profound and lasting im- 
pression brought about by the atmosphere which reigns in 
the United States. Forces which have lost nothing of their 
energy or of their dynamic power vibrate throughout this 
nation in every direction. Vast movements of public opinion 
cross the country from end to end, either endorsing or reply- 
ing to opinions coming from other lands. One finds here a 
profound desire for peace, a firm determination to support 
all initiatives destined to put a halt to the armaments race. 
Equally sincere is the desire to free world trade from the 
obstacles with which it is faced today, so as to bring about 
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a universally higher and more stable standard of living. And, 
lastly, there exists a willingness to participate in any con- 
certed measures of a practical nature destined to achieve the 
two objectives we have just evoked. Such are some of the 
traits that I think I have found to exist here. If so, I think 
it can be said that prospects are favorable, for such ideas are 
assured of finding sympathetic response in many influential 
circles in Europe. 

As Montaigne said: “Ce ne sont pas seulement les fievres, 
les breuvages, et les grands accidents qui renversent notre 
jugement, les moindres choses du monde les tournevirent.” 
Montaigne would have changed his mind had he been with 
me on this visit to the United States. 

The conversations which I had the privilege of having 
with your eminent President and with some of his devoted 
collaborators have left with me an extraordinarily lively 
and truly encouraging impression. 

I have had to revise many of my concepts about the 
United States. But the impressions, the advice, and the en- 
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couragement that I shall take back with me to Europe will 
be of inestimable value in my endeavors to bring to a suc- 
cessful end the mission which has been entrusted to me in 
connection with the possibility of reducing obstacles in the 
way of international trade. 

I shall always cherish the memory of the marks of sym- 
pathy and friendship which have so graciously been extended 
to me, but which I know were intended for my country. 

With deep satisfaction, I have realized that Belgium 
has kept a warm corner in the heart of the American people. 
In my turn, I may assure you that nobody in my country has 
forgotten what the United States did for us in times of 
hardship. 

So profound a community of spirit, sealed through years, 
is at the same time an example and a symbol. I will leave here 
with the assurance that nothing can ever break that mutual 
good will, and that the promises it includes will blossom 
sooner or later for the comfort of those who have maintained 
and shall maintain their faith in cooperation between nations. 


of Administration 


By JAMES M. LANDIS, Chairman, Securities and Exchange Commission 
Indiana State Bar Association, Grand Beach, Lake Michigan, July 9, 1937 


N THESE last four years that I have spent with govern- 

ment, I have rarely had the opportunity to talk to a group 

of lawyers. True, there has been both the necessity and the 
opportunity to talk to groups of financial lawyers, whose 
bread and butter came from struggling to master the new 
law that we were making. But these were technical talks, 
where the mechanics of administration overshadowed the 
philosophy underlying the larger objectives. Tonight, how- 
ever, I shall refuse to be technical. And also, not yet having 
returned to the professional life, I am privileged not to be 
profound. 

Instead, I want to take you on an inquiry, where, per- 
haps, the best we can do is to raise questions rather than find 
answers. And my inquiry concerns the relationship of our 
traditional concepts of law and the processes of adjudication 
to the processes of administration. 

I start with a few simple facts that concern the govern- 
mental unit known as the administrative commission. Its 
origin, as you know, is of comparatively recent date. In the 
federal government we begin in 1887 with the Interstate 
Commerce Commission. Just as utilities are and have been a 
pressing problem of the last quarter of a century—a problem 
that every political party has had to wrestle with—railroads 
were one of the major problems of the latter part of the nine- 
teenth century. Out of its attempted solution, the adminis- 
trative commission was born. 

We will do well to trace this movement briefly. Follow- 
ing the railroad issue, the nineties began the task of trying to 
fit the new aggregations of capital, made possible largely by 
the use of the corporate device, into the warp and woof of 
our society. Relying first on the ordinary processes of the crim- 
inal law, as was done in the Sherman Act, some twenty years 
later an effort was made to supplement these by recourse to 


the administrative process and another commission—the Fed- 
eral Trade Commission—came into existence. 

But we need a little more history to point up our prob- 
lem. When the panic of 1907 demonstrated the inherent 
weaknesses present in our credit structure, again we became 
convinced that some enduring solution to that problem had 
to be devised and again we turned to a form of adminis- 
trative commission, the Federal Reserve Board. When the 
possibilities of conserving the “white coal” of the nation by 
orderly development became apparent, the Federal Power 
Commission came into existence. Out of the necessities of 
the World War, the United States Shipping Board was born, 
later to concentrate upon the problems of our ocean-born 
traffic that were so dramatically brought to the forefront in 
that crisis. When by 1927 the air as a medium of communi- 
cation became of immense importance, in an effort to bring 
some order in the claims that individuals were making upon 
that medium, we created the Federal Radio Commission. 

Since 1933, this movement has naturally grown apace, 
as the fertile forcing ground of the depression brought into 
sharp relief the necessity for seeking some solution to prob- 
lems that had already been pressing since the war. Thus we 
have, for example, the Securities and Exchange Commission, 
the National Labor Relations Board, the Bituminous Coal 
Commission, the Federal Deposit Insurance Corporation, the 
Social Security Board, the proposed commission to deal with 
wages and hours of labor, to say nothing of the strengthening 
and reorganization of some of the older commissions. Here 
and there, it is true, that a few of the new regulatory func- 
tions of government have been handled through the routine 
of the existing governmental departments, sometimes because 
the problem seemed to have essentially a small compass, such, 
for example, as meat inspection or plant quarantine, or some- 
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times, as was true of the regulation of stockyards, because 
political pressures were such as to place regulation in the hands 
of an agency then deemed more amenable to the interests of 
those who were to be regulated. 

This same development of administrative technique has 
taken place in the states as well as the federal government. 
‘There, also, as the public finally determined to put itself in 
the driver’s seat with reference to some of the major prob- 
lems of its life, it created these new mechanisms of adminis- 
tration to serve its ends. 

If we can call the roll of the functions that adminis- 
trative agencies today serve, one is struck both by the terri- 
tory that they cover and by the fact that their creation repre- 
sented an apex of public agitation concerning the greater 
problems of the past fifty years. Indeed, it is difficult to think 
of issues of greater practical concern to our daily life than 
those that relate to railroads, shipping, banking, utilities, 
securities markets, communication, labor relations, monopo- 
listic and unfair practices, old age and unemployment insur- 
ance. To put the picture in less of a political and more of a 
juristic setting, it is worthwhile to attempt to portray the 
rights for which ordinary citizens now look to administrative 
agencies for protection. A partial catalogue of these rights 
would include such mundane but important matters as the 
continuity of our radio programs, the security of our bank 
deposits, the safety of our life insurance, our protection against 
fraud and chicanery in the sale of securities, our necessity 
for having light and power at reasonable rates, our protection 
against discrimination in railroad tariffs, or as workmen, 
our protection against unfair discrimination in employment or 
our right to compensation for industrial accident. 

The outstanding characteristic of these rights, which to- 
day seek their prime protection from administrative agencies, 
is that they spring out of the necessities of modern civiliza- 
tion. Light and power, for example, were unknown not only 
to the pioneer but to the urbanite of a century ago. Cheap 
railroad travel only becomes a concern when, due to our 
changing mode of life, it becomes the only practical method 
for overland transportation of goods. Until the use of the 
corporation made possible nationwide participation in the 
ownership of huge plants and property, control over the 
issuance and sale of securities could be left to the common 
law of deceit and warranty. In other words, these rights 
are the liberties peculiar to modern civilization, and the 
agencies of their protection are administrative rather than 
judicial. 

Many of you will recall Sir Henry Maine’s famous 
generalization about the three factors that made for growth 
in the law, namely fiction, equity and legislation. To these 
three, it seems clear that one can now add a fourth—the ad- 
ministrative agency. 

Before examining into the causes that made and still 
make for the growth of administrative law, it is worthwhile 
trying to generalize about its characteristics. Generally speak- 
ing, administrative agencies are indigenous in the sense that 
each springs from efforts to grapple with a particular phase 
of our national life. They concern themselves, as I have 
said, with concrete problems such as railroads, securities 
markets, utilities and the like. Unlike courts to which gen- 
eral law is committed for enforcement, each administrative 
agency limits its operation to a limited business or profes- 
sional field. Empowered, for example, as the Securities and 








Exchange Commission is to deal with fraud in the sale of 
securities, it is not concerned with fraud in the sale of other 
articles. True, the general principles applicable to fraud are 
given particularized application in the field of securities, but 
the Commission is authorized to impose rules of conduct 
whose principles do not by the force of analogical reasoning 
govern conduct in fields beyond its jurisdiction. As distinct 
from courts of general jurisdiction, specialization seems an 
essential characteristic of its creation. 

A second characteristic of these agencies and the law 
they administer is the grant to them of limited legislative 
powers. The area of these powers varies with the complexity 
of the subject matter with which they deal. Sometimes their 
legislative functions are something akin to the limited legis- 
lative functions which courts exercise in promulgating rules 
for the ordinary disposition of business before them. In other 
cases, however, administrative agencies possess broad legis- 
lative powers enabling them to shape policies within the scope 
of the general standards enunciated in their legislative grants. 

A further characteristic of these agencies is the new and 
novel sanctions given to them to carry out their policies. 
Those possessed by courts have been limited to relatively few 
in character. But the very creation of an administrative 
agency implies a consideration of new sanctions in aid of 
enforcement. For example, the Securities and Exchange Com- 
mission is armed with sanctions never possessed by courts, 
but commonly vested in the governing boards of stock ex- 
changes, such, for instance, as suspending and expelling mem- 
bers from exchanges or suspending securities from being 
traded in on exchanges. 

A fourth characteristic of these agencies is their power 
to initiate action against those who act in violation of the 
law. Here, of course, they add to their other functions that 
of prosecutor, seeking to insure observance of the laws com- 
mitted to them. 

One further characteristic is worth notice. That is the 
attempt to insure some continuity in their policies by seeking 
to remove them to a degree from the ordinary pressures of 
political life. In seeking to make them different to a degree 
from the ordinary political agency, the hope seems to have 
been that the policies that they have been authorized to 
pursue will survive the ordinary vicissitudes of politics. 

From an examination of these characteristics, one can 
discern the reasons for the phenomenal growth of adminis- 
trative law. Foremost among them, I would put the demand 
for specilization. It is too much to expect one man to dis- 
pose wisely of all the many kinds of current controversies, 
even though he be implemented by all the normal techniques 
of the law. And yet this is, in essence, the method of gov- 
ernment which prevailed in our law until less than a hun- 
dred years ago. Except for the casual and sporadic interven- 
tion of the legislature, the weighing of the various claims 
of individuals and of society was left with the nisi prius 
judge, subject to such review as might be given by an appel- 
late tribunal. It is small wonder that law failed to realize 
the common man’s hopes in many fields. On occasion a judge 
with rare experience would succeed in bringing order into 
a new field of human activity, as, for instance, when Lord 
Mansfield created the law of bills and notes out of the cus- 
toms of London, a few principles of common law and some 
borrowings from Rome. But by the end of the nineteenth 
century, when one considers the burdens already present on 
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the judges, it is not surprising that there should have arisen 
a demand for expertness and an essential limitation of en- 
deavor, leaving to the general jurisdiction of the courts a 
duty to review the work of the expert agency for departure 
from broad standards of fairness and equity. Rather than 
resent a division of labor of this character, the legal profes- 
sion should in my judgment welcome it, since it affords ade- 
quate time and opportunity for courts to handle the type 
of business in which they are adept and for the just disposi- 
tion of which they are so necessary. A proper co-ordination 
between this work and the work of the expert tribunals 
can be effectuated through the processes of judicial review. 

Fields still exist in the law where in my judgment the 
initial shaping of the law by persons whose function is con- 
tinuous concern with that particular problem would be ad- 
vantageous. Judges of general jurisdiction can perforce only 
give these problems sporadic attention as the accident of liti- 
gation brings one phase of the broad problems within their 
jurisdiction. For example, the problem of labor relationships 
in its manifold phases suffers considerably from lack of ade- 
quate definition of rights and responsibilities—a definition 
impossible of formulation merely by legislation but capable, I 
believe, of being pricked out coherently and justly by men 
ready to devote their lives to the task. Much of the same 
situation exists in the field of corporate reorganization, 
where elucidation of concepts of fairness and equity is still 
scant and obscure. Equally true is this in the field of cor- 
porate promotion, where the less meteoric character of a 
country which has emerged from the prodigal pioneering 
period compels a shift from the hazards of speculation to an 
attempt to emphasize safety of principal and stability of 
return. We have yet in this country to find a basic philosophy 
not only as to the allowable extent of the promoter’s profits 
but even as to his disclosure of these profits to those whom he 
invites to become partners in his enterprise. 

The second characteristic of the administrative agency 
that I mentioned was its possession of limited legislative 
powers. The need for an institution with powers of this 
character is twofold. The increasing social interdependence 
of modern life has made regulatory activity an increasing 
feature of government. Forces that once could go unre- 
strained have demonstrated their capacity for harm in such 
vivid fashion that the safety of great portions of our public 
demands certain restraints. These restraints must be pre- 
ventive in character. Mere compensation, such as legal redress 
affords, is too frequently futile. An Ivar Kreuger is more to 
be feared than a runaway locomotive, and is creative of dam- 
age for which there can be no adequate redress. The demand 
for rules of conduct is tov intense for a legislature to satisfy, 
so that in the nature of things there must be delegation. Fur- 
thermore, the administrative agency can employ the legis- 
lative power delegated to it to write plain and clear the 
patterns pricked out by its own adjudication of great num- 
bers of concrete cases. Into regulations governing account- 
ing, for example, has gone the substance of a multitude of 
individual decisions. Into tax regulations flow an_ infinite 
number of decisions. It is the scarcity rather than the pleni- 
tude of this aspect of regulation that should be deplored. The 
scarcity springs from lack of time or lack of surplus profes- 
sional attainment, for frequently more difficult than the proc- 
ess of decision is the process of concisely articulating the net 
balance of such efforts. 

























































Even in the field of administrative law, as well as court 
law, imaginative creation of effective sanctions has been lack- 
ing. Hardly a judge that I know has not bewailed this lack. 
In the field of penal administration we are slowly beginning 
to think in terms other than mere fine and imprisonment. In 
the civil field great strides were made a century ago in the 
shaping of the equitable remedy of injunction. Its possibili- 
ties, as limited by tradition, seem near to exhaustion. Reason 
for the growth of the administrative agency lies in part in 
the greater choice of weapons that it possesses in this connec- 
tion. The right to revoke a license, the right to require fur- 
ther reserves as a condition of continuing in business, the 
right to require indemnity as a condition precedent to action, 
the creation of a competing force, these are samples of some 
of the sanctions that have been granted. A notable device, 
full of potential danger and yet possessing enormous force, 
is that simply of publicity. The reliance is placed there upon 
those moral and social sanctions that restrain individuals 
from doing openly what they would not hesitate to do were 
they permitted to keep the fact a secret. A searching analysis 
of the potentialities as well as dangers of this device has still 
to be made. 

A further characteristic of the administrative agency 
that I mentioned was its power to initiate action. This power 
has been likened to the function now exercised by the district- 
attorney. That analogy, however, I believe, is highly super- 
ficial. The district-attorney is almost exclusively an officer 
for the enforcement of the criminal law, whereas an admin- 
istrative proceeding, although the moving party in it is the 
government, is primarily civil in character. 

As such it fulfills a need long felt in our law. For the 
ordinary individual without means the cost of maintaining 
litigation in a complex case is such that he foregoes it. To 
take an illustration from our own field, the small investor 
who sincerely wishes to oppose a plan of reorganization spon- 
sored by the management is practically helpless. Even if he 
can succeed in organizing a small minority committee, the 
cost of making the type of investigation necessary to convince 
a judge of the inequity of the proposed plan is such as to be 
beyond his means. What usually happens is that his only hope 
lies in badgering the management to give him as an individual 
preferential terms. Contrast this situation with that under 
the supervision of an administrative agency. The plan is ex- 
plored independently from the ground up. If there is any 
merit in one small investor’s claim, his mere statement of it 
will bring him the support of expert assistance. Tise agency 
explores his claims not because it is his but because of its 
interest in the great class of individuals of whom he is one. 
Or to take another illustration, an investor believes that some 
manipulation is taking place in his stock. For him to gather 
the information upon which a provable claim of that char- 
acter could be made is substantially impossible. Even though 
the offense is criminal in character, a mere complaint of that 
character directed to the district attorney’s office could not 
by force of circumstances receive attention. What concerns 
the investor is that the conduct of which he complains should 
cease. And yet, in the hands of an administrative agency, a 
complaint of that character would be probed to determine 
whether any reasonable cause for believing it to be true ex- 
ists. In substance, a device is created to furnish legal aid and 
assistance to groups of individuals powerless themselves to 
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act and incapable of being welded together into a unit sub- 
stantial enough to bear the burden of litigation. 

Jhering, in his famous essay on the struggle for law, 
details how the carving out of new rights has been accom- 
plished by the effort of individuals who were willing to be 
martyrs to their conception of what the law should be. Pym 
and Hampden in English law are, of course, exemplary of 
this thesis. But there are others less well known, because their 
contributions were less spectacular. In many fields, however, 
the place of individuals of this character is being taken by 
the co-operative public effort of the administrative agency. 
In its field, to use Jhering’s phraseology, it must eternally be 
struggling for law and thus bring a dynamic force into law, 
and seek as well to make that struggle not merely casual but 
expressive of a basic philosophy towards its problem. To draw 
an illustration from the early history of the Federal Trade 
Commission, it was of profound social consequence that that 
commission continued to adhere to a sound philosophy of 
unfair trade practice, instead of being discouraged by a 
series of judicial setbacks. Its philosophy in many aspects 
was finally to prevail, partly because the courts were even- 
tually convinced of the correctness of its position, and partly 
because Congress through legislation adopted the position 
that the experience of the Commission had led it to take. 

I shall touch only for a minute on a characteristic of the 
administrative agency that I adverted to before; namely, the 
grant to the agency of some degree of independence from 
political influences. A recent commentator on the subject has 
attributed the fashion of creating independent commissions 
to the fact that they exercise in part judicial functions. That, 
he argues, has led subconsciously to an effort to build them 
in part upon the analogy of courts with definite tenure and 
freedom from removal except for cause. 

Without attempting to argue the desirability of the in- 
dependent administrative agency as presently constituted, it 
seems to me that an equally important reason for their crea- 
tion along a well definable pattern has been the desire for a 
certain continuity of administrative policy. As important as 


the efficient and independent discharge of their judicial func- 
tions is their freedom in matters of administration from minor 
political disturbances. From major political and social trends 
they cannot and should not be immunized. But two things 
flow from their present patterning. Unquestionably, whereas 
the ebb and flow of political dominance has, on occasion, 
brought about an equal ebb and flow in the policies of the 
executive departments, the administrative agencies have pur- 
sued a more even course. Secondly, a concept of professional 
service in the sense of treating government as a career has 
featured their makeup. Perhaps it is the creation of this spirit 
that is of the most consequence, so that in the final analysis 
it will be seen that the term “independence” is but synony- 
mous with the professional attitude of the career man in 
government. 

I trust that you will not construe these remarks as a 
championship of administrative justice as contrasted with 
judicial justice. My effort has been simply to describe some 
of the salient features of a phenomenon which I believe is as 
significant to the growth of the law as was the institution of 
the courts of equity. Its lacks, its wants, are apparent on 
every hand. But at the same time one must recognize the 
seeds of strength in it. Its implications for the traditional 
methods of legal adjudication cannot be ignored. Its increas- 
ing championship of the rights and the new liberties of masses 
of individuals is certain to give it a foundation of great 
strength. Intrinsic to the next few decades of law will be 
the study of this phenomenon with the effort to share up its 
weaknesses; to work out a more adequate modus vivendi 
between it and the courts; to systematize its adjudications 
so that they form a national and fair system of law. These 
challenges are particularly significant to the legal profession. 
The administrative process like the legal process will be com- 
mitted to their charge. How well that responsibility will be 
met will depend as I see it partly upon the foresight of the 
legal profession to understand the new liberties of today’s 
world, and partly upon its sympathy and readiness to create 
and refashion mechanisms of justice that will make these new 
liberties effective. 


England and the Danger Spots— 
China and Spain 


By ANTHONY EDEN, Foreign Secretary 
House of Commons, July 19, 1937 


anxious that it is difficult to describe it in precise terms. 

The causes and responsibilities for the actual origin 

of the first attack, which took place on the night of July 
7-8, remain uncertain, and the course of the negotiations 
which have been in progress locally is not fully known to 
us. None the less, all indications encourage us to believe that 
the present situation, grave as its possibilities undoubtedly 
are, was not deliberately provoked by either government. 
The House will appreciate that there is obvious cause 

for apprehension in the measures reported on both sides, in 


T= situation in the Far East is so confused and 


the movement of large numbers of troops nearer the scene 
of the original incident. Some press reports of these move- 
ments have exaggerated the position, but it is a fact that 
considerable reinforcements have been sent to the Japanese 
troops in the Province of Hopei, and on the Chinese side 
troop movements have also taken place, but we have been 
told that these are purely precautional and defensive and 
that there is no intention whatever of starting hostilities. 
There is, however, clearly danger inherent in the situa- 
tion and His Majesty’s Government has been in communi- 
cation not only with the Chinese and Japanese Governments 
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but also with other governments on the general situation. 
The United States and French Governments, both of them, 
have, I know, like ourselves, expressed their concern and 
their hope for a speedy settlement. It may be that this is 
most likely to be reached between the two parties without 
attempts by third parties to intervene beyond showing, as 
they must, their natural concern and interest in the main- 
tenance of peace. 

None the less, we have made it clear in both capitals that 
if there is any way in which His Majesty’s Government can 
contribute to a solution it will be pleased to lend any assist- 
ance that may be in its power. It is a matter of greatest 
regret to us that these unfortunate incidents should have 
arisen at this moment, when it seemed justifiable to hope 
that the situation in the Far East was entering on a better 
phase. 

We ourselves enjoy very good relations with both gov- 
ernments concerned and we do not believe that the interests 
of those two Far Eastern nations need conflict. We have 
watched with sympathy during recent years the efforts that 
China has been making to develop her vast resources and 
at the same time we have not been unmindful of the eco- 
nomic difficulties Japan has had to encounter in the prob- 
lems she has to solve. 


If it is permissible for His Majesty’s Government to 
suggest what should be a remedy for a situation which has 
presented so many difficulties in recent years, we would say 
it is to be sought only in a change of method, in a real attempt 
at understanding between the two countries which would 
insure a period of tranquillity, of affording an opportunity 
for the development of peaceful trade and commerce. As 
long as the uncertain situation in North China is allowed to 
continue and as along as a succession of incidents are patched 
up by local settlements of rather doubtful scope and validity 
the situation will remain charged with danger. 


Is it too much to hope that both governments will yet 
make a determined effort to endeavor to find a comprehensive 
settlement of their differences? A few weeks ago I told the 
House we welcomed an approach made to us recently by the 
Japanese Government and hoped it may yet be possible to 
improve still further our relations with that government and 
to find a solution for various difficulties which affect our 
relations. 


We had hoped that further improvement in the rela- 
tions between ourselves and Japan would have enabled us 
to contribute to a general easing of the situation in the Far 
East, which in our firm conviction would be to the benefit 
of all concerned. There is much more prosperity to be gained 
from peaceful developments in the Far East than can ever 
be attained by other methods. That is why we are watching 
the present developments with very real anxiety and with a 
fervent wish that these unhappy incidents may be settled so 
that a way may be open to better and more stable things. 


I do not propose to deal at any length with the Spanish 
situation today, but I want to make a brief reference to the 
further stages of negotiations on the Non-Intervention Com- 
mittee. A week ago the nations were at a deadlock. They 
were without a plan and without an agreed basis upon which 
to work. Now that basis exists and has been accepted by 
all. Our proposals constitute a carefully balanced whole. 
This fact is at once an encouragement and a warning. It 


means that in the elements of our proposals each nation finds 
something it likes, while no nation finds everything it likes. 

That balance must not be upset. The plan stands or 
falls as a whole. Any attempt to modify it except in points 
of detail will upset its balance and destroy its usefulness. If 
this plan fails what is the alternative? None other, as we 
know, than a complete breakdown of non-intervention. 


The opening of frontiers, the competitive flow of 
unrestricted supplies, munitions and perhaps men—what com- 
batant in Spain will gain from such a state of affairs? There 
may be argument about that, but one thing there can be no 
argument about: Europe would certainly lose from such a 
course and the nations would once again confront—and, I 
fear, in intensified form—those dangers from which Premier 
Blum’s initiative saved them last Autumn. 


Let us be blunt about it. No nation wants the Spanish 
civil war to be a European war, yet if the nations will not 
now co-operate sincerely on a basis that they have all ac- 
cepted, we shall drift perilously nearer to it. Whatever their 
difficulties or preoccupations or provocations, I pray that the 
nations which begin their work tomorrow will never forget 
the alternative. It should be their signpost to success. 


We the government of this country have throughout 
the last six months laid emphasis on the importance of 
security and the withdrawal of foreigners from Spain. We 
have done this for more than one reason. The teachings of 
history show that the victory of one side or other in a civil 
war, if brought about with foreign aid, is not final. Surely the 
least Europe can seek to do for Spain is to co-operate so that 
the ordeal which that country is now undergoing shall not be 
repeated in our generation. 


It has been stated many times with truth that this coun- 
try has no desire to interfere with and has no intention of 
interfering in the internal affairs of Spain. But our interest 
in the integrity of Spanish territory is very real. It has been 
clearly expressed. Only a few days ago I used certan words, 
which, since they were deliberately chosen and have the ap- 
proval of my colleagues, I pray the indulgence of the House 
to repeat: 


“Disinterestedness in this matter [the internal affairs 
of Spain] must not be taken to mean disinterestedness where 
British interests are concerned on land or sea, on the fron- 
tiers of Spain or on the trade routes that pass her by.” 


This country has every intention of defending its na- 
tional interests in the Mediterranean, as elsewhere in the 
world. There must be no mistake about that. Yet it is impor- 
tant that there should be no misconception anywhere; while 
we are determined to defend our own interests we have no 
intention of challenging those of others. That is why we made 
with Italy the Mediterranean agreement of last January. 
We stand by that agreement. 


If the Mediterranean is for us a main arterial road—and 
it is—yet there is plenty of room for all on such a road. If 
we intend to maintain our place on it—and we do—we have 
no intention of seeking to turn anybody else off it. Least of 
all do we wish to interfere with those who geographically 
dwell upon it. There is ample room for all. Free traffic in, 
through and out of the Mediterranean is a common interest 
of Britain and of all Mediterranean powers. 


In the light of certain reports which have reached me 
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there is one further categorical assurance I would like to give. 
This country has no intention of pursuing toward any other 
country a policy either of aggression or revenge. Such a 
possibility has never even occurred to the British people. 
The word “vendetta” has no English equivalent. The for- 
eign policy of this country will never be based upon such a 
motive or be influenced by such a sentiment. If any appre- 
hensions exist upon that score they should be instantly 
allayed. To entertain them is truly to misconceive the British 
character. We wish to live in peace and friendship with our 
neighbors in the Mediterranean as elsewhere, for while we 
will defend our own, we covet naught of theirs. 

The moment is perhaps opportune to add that what I 
have said about the Mediterranean applies equally to the Red 
Sea. It always has been and is today a major British interest 
that no great power should establish itself on the eastern 
shore of the Red Sea. I need hardly add that this applies to 
ourselves no less than to others. 


I would now like to venture upon a slightly different 
ground and say a few words about economic factors and their 
relation to the present international situation. The govern- 
ment believes that removal of the barriers which at present 
impede and at times halt altogether the course of international 
trade would be an effective step in the removal of political 
tension. 


In this belief we are supported by the representatives 
of the dominion governments who have lately been assembled 
in London for the Imperial Conference. The House will, I 
hope, have in mind the terms of the statement agreed to by 
all His Majesty’s governments at the conference in connec- 
tion with this problem. I would like to make further reference 
to some of the steps which are actually being taken at the 
moment. 

The preliminary discussions now proceeding in Wash- 
ington with a view to seeing whether there is a basis for the 
negotiation of a trade agreement between the United States 
and the United Kingdom are, of course, welcomed by His 
Majesty's Government. It is a desire of both governments 
that such an agreement should be a practical contribution to 
the development of international trade and a movement for 
promoting world peace through economic agreements. 

In that connection there is the work which has been 
done in recent months by the League inquiry into the ques- 
tion of equal commercial access to raw material for all nations. 
This inquiry should also be of assistance—and its report will 
be available in September, I understand—in providing both 
information and possible suggestions leading in the direction 
ot freer trade and economic appeasement. 


In these and other ways, perhaps not in the full glare 
of publicity, a good deal of work is being done to show prac- 
tical support for recent endeavors to promote international 
trade and remove potential causes of international friction. 
We shall persist in these endeavors, though our contribution 
must necessarily be limited by the fact that His Majesty’s 
Government’s policy in regard to imports is clearly a liberal 
one—as illustrated by the very large volume of our imports 
and the very steady increase throughout recent months. 

I come now to say something of the League. Despite 
the events of last year, the League is neither dead nor mori- 
bund, as some people maintain. The field of action may be 
restricted by the limitation of League membership and by 


the absence from Geneva of many powerful States, but the 
League still exercises valuable political influence. 

If we approach the question of reform, the League com- 
mittee which is charged with this subject has a difficult task, 
because the moment the subject is discussed two contending 
theses are revealed. On one hand you have those who believe 
that the only way to strengthen League authority is to make 
its obligations more binding and to increase the implications 
for taking coercive action; on the other side you get those 
who urge that the League can be strengthened only by widen- 
ing its membership, and that in order to achieve this result 
it is necessary to lay emphasis on the conciliatory rather than 
on the coercive clauses of the covenant. 

In face of this difference of views—and there are count- 
less shades between them—it is necessary to proceed with 
caution. It is not difficult to devise machinery, but no paper 
plan, however well drafted, is of use if the will to work it is 
lacking. 

In that connection I would like to utter one word of 
warning to the committee. Nothing, in our view, could be 
more inimical to an application of the principles of the cove- 
nant or to a restoration of the League’s authority than a situ- 
ation in which the world is divided into two groups of 
powers, one inside and one outside the League. It must be 
the object of the members of the League to do everything in 
their power to check any tendency in that direction. 

It must constantly be made clear that there is room at 
Geneva for all countries, whatever their political complexion 
and whatever their system of government, provided they 
desire to co-operate in the work of the maintenance of peace. 
It cannot be too strongly asserted that the League cannot as 
a whole be “anti” anything except dissension and war, or 
“pro” anything except conciliation and peace. 

In this connection I am glad to note the refusal of the 
British representative at the recent international trade-union 
conference at Warsaw to join an anti-Fascist league for peace. 
I am convinced that it would be a grave and perhaps irrep- 
arable error were our foreign policy ever to be conducted 
upon such principles. 

If we will not join in an international bloc against 
communism—and we will not—neither will we join in an 
international bloc against fascism. 

There can be only one foreign policy for this country— 
willingness to co-operate with any country, whatever its form 
of government, that is willing to work for peace. What mat- 
ters to us is not the way the government governs at home but 
the way it conducts itself abroad. That is the only thing on 
which international relations can rest. 

Knowing the difficulty of co-operation between nations 
today, I would like to pay tribute to the helpful and states- 
manlike attitude of the German and Soviet Governments—it 
is nice to be able to mention them in one sentence—who, in 
concluding a naval agreement with this country a few days 
ago, of their own free will subscribed to the system of quali- 
tative limitation and the system of exchange of information 
set out in the London Naval treaty. Their readiness to co- 
operate in the field of naval limitation is sure proof that, 
given mutual good-will and understanding on both sides, even 
the most difficult problems are not impossible of solution. 

One of the facts which have enabled us to pass through 
the last twelve months without the major disaster of a Euro- 
pean conflict has been the steadily growing confidence and 
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intimacy of relations between this country and France. For- 
tunately that friendship is now nowhere misunderstood. No 
one can seriously hope to and no one should want to weaken 
or destroy that friendship. 

There have been periods during these post-war years, let 
us admit frankly, when the French Government and our- 
selves have not seen eye to eye and when we have not agreed 
in our policies toward Europe and more particularly toward 
Germany. That period has passed, never, we trust, to return. 
Why has it passed ? Because we are convinced that the present 
French Government is as sincerely anxious as we ourselves 
to bring about a real improvement in our relations with Ger- 
many and to seek to reach a Western agreement as a prelude 
to that wider settlement which must be our constant objec- 
tive. 

Within a few days of the Parliamentary holiday, as we 
survey the world, the outlook is not wholly bad. There are 
storm clouds, but there are patches of clear sky. On the whole 
the atmosphere is less tense and lowering than it was twelve 
months ago. The mere fact that Europe endured for twelve 
months the strains, stresses, sudden jars and constantly re- 
turning crises of this Spanish conflict without the whole of 
Europe being involved in its consequences surely affords a 
cause for modified hope. 

There has been a measure of international co-operation, 
however uncertain its working or however incomplete its 


success. None of the nations, some of them violently partisan 
on one side or the other in the Spanish conflict, in truth 
desired that the flames should spread. It may be also that 
the conflict in Spain has enforced another lesson. In modern 
warfare a quick victory is not to be easily won. The very 
fact that warfare today is not fought out between small, 
highly trained professional armies, but involves a whole pop- 
ulation and their lives and their homes, at once widens its 
scope, intensifies its horror and prolongs its duration. No one 
today can hope to reap advantage from a long war. 

I would leave this thought with the House. There is a 
further difference between the years before 1914 and today. 
In those years most people found it hard to believe the possi- 
bility of a World War, and even those whose apprehensions 
were the most acute greatly underrated its scope and its 
duration. Today we know more of the monster, and this 
should aid us to control and counter him. No man in his 
senses can want to see him unleashed. 

Therefore, though the load of international anxiety 
remains heavy and there can be no lasting confidence until 
an international organization with world membership is en- 
trusted with the arbitration of our differences and the solu- 
tion of our disputes, yet, Sir, I stand at this box today with 
a greater measure of hope than was possible a year ago—that 
the nations of Europe will yet compose their quarrels and 
that peace will be preserved. 


New Industry—Motor Fuel from Crops 


FACTUAL REPORT ON FULL COMMERCIAL-SCALE TEST 
By WILLIAM W. BUFFUM, General Manager, The Chemical Foundation, Inc., New York, N.Y. 
Before Third Dearborn Conference, Farm Chemmurgic Council, Dearborn, Mich, May 27,1937 


THE INTEREST IN THE GENERAL MAGAZINES AND THROUGHOUT THE COUNTRY THIS 
IDEA AND EXPERIMENT AND ITS ECONOMIC AND SOCIAL IMPLICATIONS HAVE AROUSED, 
DOES NOT PERMIT THE DELETION OR SUGAR-COATING OF FIGURES AND FACTS PRE- 
SENTED BELOW. WE FEEL OUR READERS PREFER TO GO TO SOURCES IN THEIR STARK 
FORM, AND THE AMOUNT OF HONEYED AND HEATED MATERIAL THAT HAS APPEARED 
ON THE SUBJECT NECESSITATES THE PUBLICATION OF A SOMEWHAT MORE TECHNICAL 


PAPER THAN USUAL AT THIS TIME.—ED. 


T the last Dearborn Conference a year ago, I de- 
scribed a Power Alcohol plant, then in course of 
construction at Atchison, Kansas, designed to manu- 
facture a new motor fuel from farm products. At that time, 
we predicted that this plant would consume 4,000 bushels 
of grains per day, resulting in a daily production of 10,000 
gallons of this new motor fuel. Before the plant was com- 
pleted, however, a drought had overtaken the corn belt 
and we were unable to obtain the required supply of grain 
for raw material. At first this appeared to be a major catas- 
trophe to our new industry. Actually, it was a blessing in 
disguise. When we were unable to obtain our supply of raw 
material locally, we decided to convert this plant into a re- 
search laboratory operating on a commercial basis. From 
the standpoint of research, it has been most successful, but 
I believe you all appreciate that original research, par- 
ticularly on a commercial scale, is necessarily costly. During 
the past seven or eight months, we have completed research 
work which could not have been accomplished in at least 
two or three years, if the raw materials which we intended 
to use had been available. 
At the last Conference, I told you that estimates of 
various so-called economic authorities indicated that the 


cost of producing power alcohol from corn, or any other 
farm product, would be prohibitive. However, after careful 
study, we chose to accept what might be termed the best 
guess, the report of Drs. Christensen, Hixon, and Fulmer 
of Iowa State College, which we published in pamphlet form 
under the title, ““The Deserted Village” No. 3. This report 
states: 

“With modern efficient plans, the alcohol will cost 
about 30c per gallon when corn is 60c per bushel. As the 
industry progresses, the cost will fall, probably to about 24c 
per gallon from 60c corn, and if the by-product, carbon 
dioxide, finds sale, the price may fall another 6c per gallon.” 

Please remember these figures which were accepted as 
the “Best guess.” When this plant started operations, we 
had one of the best certified public accounting firms install 
a system of accounting which is much more elaborate than 
would be required for any industrial plant. I am now going 
to present the first authentic figures of the cost of production 
of power alcohol from farm products in this country, which 
have been certified by these public accountants. These figures 
are all calculated on the results of actual performance, and 
are based on the plant operating at the rate of 10,000 gallons 
per day. The experiments were on a number of repeated runs 
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of several hours to a week each. We had one run at the rate 
of 12,400 gallons per day, or 2,400 gallons per day over 
rated capacity. In our experiments on a commercial basis, we 
have used ten different farm products. The cost figures which 
I am about to present include raw material, power, all manu- 
facturing expenses, denaturing costs, and the profit to the 
Bailor Manufacturing Company, which is the manufacturing 
unit; in other words, all costs of labor, depreciation, interest 
on borrowed money, taxes, bond costs, and all other items 
entering into the cost of production have been taken into 
consideration. 

The total investment in an alcohol plant, per unit of 
capacity, is naturally of considerable importance in the total 
cost of alcohol made in such a plant. The estimates in ‘““The 
Deserted Village’ No. 3 were based upon a plant investment 
of $50.00 per gallon of daily. capacity. The Atchison plant 
has a rated capacity of 10,000 gallons per day but has ex- 
ceeded this production by nearly one-fourth. The total in- 
vestment at March 31, 1937 was $359,507.24. If any large 
amounts of tubers are to be used, some additional handling 
and equipment will be required. The total cost of a plant 
of this capacity, capable of operating with any grain or any 
tuber will not exceed $400,000.00, or 20 per cent less than 
the estimate made in “The Deserted Village” No. 3. This 
may be further reduced by improvements in equipment now 
partially developed. In particular, the amount of denaturing 
equipment may be markedly decreased. 

As raw material, first let us take corn, that being the 
product which we originally intended to use. You will recall 
that in the report by Drs. Christensen, Hixon, and Fulmer, 
they stated that alcohol would probably cost 30c per gallon 
with corn selling at 60c per bushel. Actually, the cost of 
alcohol, including denaturants and all other costs, is 
23 72/100c per gallon with corn selling at 60c, or a fraction 
over six cents less than these scientists predicted. This does 
not include any credit for dry ice, because at present we 
do not have a dry ice unit in this plant. These figures can 
be proven, and our books and records are open to examination 
by any one who cares to verify these statements. 

You will also recall that these scientists predicted that, 
as the industry progressed, they hoped to reduce the cost to 
about 24c¢ per gallon. Our first efforts show the cost to be 
even slightly less than that estimate, and when the improved 
equipment which they anticipated is developed, it is not diffi- 
cult to estimate a further reduction in the cost of manufac- 
turing. 

As a more simple method of computation, inasmuch as 
there are 56 pounds in a bushel of corn, let us consider corn 
on a basis of 56c a bushel, or le per pound. The cost of 
alcohol on this basis is 2234c per gallon. Therefore, we can 
pay le per pound for corn, rye, wheat, and grain sorghum, 
or 60c per bushel for wheat, 48c per bushel for barley, and 
continue to manufacture alcohol at 2234c per gallon. For 
Jerusalem artichokes we can pay $5.25 per ton; for sweet 
potatoes, $7.05 per ton, and for Louisiana molasses we can 
pay le per pound of sugar content of the molasses. We 
consider these figures as the minimum prices which should 
be paid to the American farmer for the products he grows 
for use in the manufacture of power alcohol. 

Also included in the cost of 2234c per gallon is an 
item of 2.58c for denaturing, and we believe this excess 
cost should be eliminated. Of course, this is a matter solely 
under the control of the Government. I wish to say that the 


officials of the Alcohol Tax Unit of the Treasury Depart- 
ment have been most patient with us during the past year, 
and we believe they have assisted us in every way possible 
under the limitations of the many rules and regulations by 
which they are bound. Only recently, Dr. Wollner, Con- 
sulting Chemist to the Secretary of the Treasury, in his 
address before the American Chemical Society at Chapel 
Hill, North Carolina, recommended that the chemical in- 
dustry develop a line of more useful alcohol denaturants in 
order to open additional outlets for industrial alcohol. Dr. 
Wollner stated that last year alcohol distillers required be- 
tween five and seven million gallons of denaturants, em- 
bracing more than one hundred chemical compounds. He 
further stated that the ideal denaturant should not be effec- 
tively removed by alkali or acid treatment, by oxidation or 
reduction, by distillation or freezing, by absorption on 
activated carbon, by rectification or refluxing, by polymeriza- 
tion due to chemical or physical means; by extraction with 
mineral solvents or others; by precipitation or filtration, or 
by conversion into other chemical entities subject to these 
treatments. Surely, this is a sufficient indication that the 
matter of denaturing agents is a very difficult one. Even 
with the marvelous advances in chemistry during the past 
ten years, | wonder whether chemists can produce a pound 
of the product described by Dr. Wollner as the ideal de- 
naturant. 

I used the figure of 56c corn for the production of 
alcohol at 2234c per gallon. I am informed that the 
average price of corn in the State of Nebraska for the past 
65 years has been 42c per bushel. I stated that we can pro- 
duce alcohol from 56c corn at 2234c per gallon, and that 
56c would be the minimum price of corn, or 14c more than 
the farmers of Nebraska have received for their corn during 
the past 65 years. 

Now, this alcohol has to be blended with gasoline, and 
the blend is sold in competition with the same grade of 
gasoline; in other words, gasoline of the same anti-knock 
value. Naturally, if the price of gasoline were increased, the 
price of alcohol can also be increased, and a higher price 
could then be paid to the farmer for raw material. Of course, 
the opposite situation would exist if the price of gasoline 
were reduced, but I do not foresee any such possibility in 
the immediate future. 

I have a statement here showing the cost of the produc- 
tion of alcohol with the price of corn, rye, and sorghums 
ranging from 30c to 90c per bushel. It might be interesting 
to read it in summary. 

At 30c a bushel for these products, alcohol will cost 14.9c 
per gallon. 

At 40c a bushel, alcohol will cost 18c per gal. 

At 50c a bushel, alcohol will cost 20.6c per gal. 

At 60c a bushel, alcohol will cost 23.7c per gal. 

At 70c a bushel, alcohol will cost 26.6c per gal. 

At 80c a bushel, alcohol will cost 29.3c per gal. 

At 90c a bushel, alcohol will cost 31.8c per gal. 

You see that our full commercial scale investigations 
have shown that we can pay at Atchison nearly thirty cents per 
bushel more for these grains than Drs. Christensen, Fulmer, 
and Hixon predicted, and we have still further improve- 
ments to make. 

These figures are based on today’s knowledge. I know of 
no product in the chemical industry whose cost of manufac- 
ture has not been reduced by accumulation of additional 
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scientific knowledge in its production; in other words, it is 
my opinion that these are the maximum costs of production. 

So much for the cost of alcohol made from various farm 
crops. The question immediately arises of the cost of alcohol 
blends made with this alcohol. Naturally the costs of these 
blends must be compared with the costs of gasolines as nearly 
comparable in quality as we can find. Since there is no single 
material or combination of such materials now used in the 
formulation of motor fuels which contribute all of the bene- 
fits conferred by alcohol, this comparison is certain to be 
somewhat unfair to alcohol blends. I shall, however, make 
the comparison on the basis of anti-knock value alone, leaving 
out of account the better mileage, lower maintenance costs, 
and improved performance which properly prepared alcohol 
blends afford. Agrol 5 compares favorably with present 
“Regular” grades of gasoline, Agrol 15 has an anti-knock 
value above that of present “Premium” gasolines, while Agrol 
10 is an intermediate grade generally used in automobiles, 
trucks, or tractors. 

As a typical example, I shall describe the blending opera- 
tion as conducted at Atchison. The comparative costs will 
be practically the same at other blending plants located in 
cities having equal or higher freight costs on gasoline, that 
is located generally north of Atchison. In this accounting, 
gasolines are given the values quoted in the Chicago Journal 
of Commerce as of May 18, 1937 and the prices are the 
average for the various grades from two Kansas and two 
Oklahoma refineries, brought to Atchison by the lowest cost 
methods of transportation by public carrier, as determined by 
our actual experience. Alcohol, that is Agrol Fluid, is assigned 
a value as though made from grains at Ic per pound. The 


prices given below do not include state or federal motor 
vehicle fuel taxes, and are based upon tank car or transport 
shipments, delivered at Atchison. 
“Regular” gasoline 
“Premium” gasoline ........ 
Gasoline base for Agrol...... 
Agrol Fluid 


$0.0773 per gallon 
0.0923 per gallon 
0.0695 per gallon 
0.2275 per gallon 


ose ee ewer 


PE oC eke ls Kava kane 0.0774 per gallon 
Dg ae re 0.0853 per gallon 
pS 2 EA nee 0.0931 per gallon 


It is obvious, therefore, that with Agrol Fluid at 2234c 
per gallon, the blends can be made to sell at the same price 
as gasolines of equal anti-knock value and that at these levels, 
the motorist who buys Agrol motor fuels receives a superior 
fuel at no increase in cost per gallon, and at lower cost per 
mile traveled. Thus we say that grains have a value for 
power alcohol manufacture of one cent per pound, or prac- 
tically one-third more than the 65-year average farm price 
for these grains. The girasole (Jerusalem artichoke) is worth 
$5.25 per ton to produce alcohol at its competitive level and 
sweet potatoes are worth $7.05 per ton. Naturally these values 
are affected by moisture and sugar or starch content; those I 
have given describe average materials. 

: This is the economic status of power alcohol as deter- 
mined by a six-month full commercial scale test. We are con- 
fident this status will become even better than I have de- 
scribed; first, because of improvement in manufacturing 
economy and second, because of inevitable increases in com- 
peting fuel prices. Our research is going forward and we are 
confident we shall obtain results of great importance to this 
new Chemurgic industry. 
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national policy which aims at securing Japan’s position 

as a stabilizing force in East Asia and contributing to the 
establishment of true peace of the world. I firmly believe 
that in order to carry out this policy we should first of all 
consider the quadruple relations between Japan, Manchukuo, 
China and the Soviet Union. 

In surveying conditions in present-day China, our Gov- 
ernment cannot but profoundly regret to note that anti- 
Japanese sentiments and movements have been encouraged 
and systematically exploited for unifying public opinion and 
arousing the nationalistic consciousness and that untoward 
incidents evidently resulting therefrom are taking place in 
various quarters of China. 

At the time of the Chengtu incident last year, the 
Japanese Government took occasion to ask the Chinese to 
rectify their attitude toward Japan, which constituted a 
fundamental obstacle to friendly intercourse between China 
and Japan, and to invite the Nanking Government to dem- 
onstrate its sincerity regarding the concrete questions bound 
up with the amelioration of relations between the two coun- 
tries. 


| - is not necessary for me to expatiate afresh on our 


Unfortunately, as you know, negotiations came to an 
impasse owing to Chinese recalcitrance. Since then Sino- 
Japanese relations, frankly speaking, have been far from sat- 
isfactory. I need not repeat here that the Japanese po'icy in 
Eastern Asia is directed solely toward the realization of 
stability in Eastern Asia through conciliation and coopera- 
tion between Japan, Manchukuo and China, and by stepping 
the Communist invasion of the Orient. 

The Japanese Government, therefore, earnestly hope 
that China will as soon as possible come to have a full un- 
derstanding and appreciation of our basic policy. However, 
today in China not only is such an understanding or appre- 
ciation absent but anti-Japanese sentiments as mentioned 
before, have been still more intensified, whereof the Lukou- 
chiao incident of July 7 was only a logical consequence. Re- 
garding the present incident, the Japanese Government have 
maintained, as announced in their official statement of July 
11, a policy seeking a settlement on the spot and non-aggrava- 
tion of the situation. 

Accordingly, the Government has been doing its best to 
effect a peaceful solution on the spot and at the same time 
induce the Nanking Government to take proper steps for an 
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early settlement of the question. It is my earnest hope that 
prompt reconsideration on the part of the Chinese authorities 
will lead to the faithful execution of the terms of the settle- 
ment arrived at on the night of July 11. 

The Governments of the powers have been informed 
of the details, through our diplomatic representatives, of this 
policy of the Japanese Government, and I believe they under- 
stand fully Japan’s attitude of patience and self-restraint. On 
the other hand, dependent upon what stand the Nanking 
Government may take, there is no knowing what will be 
the possible repercussions among the Chinese masses. There 
exists, it must be admitted, the danger of an untoward 
outbreak any moment. 

We have more than once called the attention of both 
the Chinese Central Government and the local authorities to 
the matter of control of anti-Japanese activities and the pro- 
tection of our nationals in China. In order to insure their 
safety the Japanese Government are prepared to use all avail- 
able means consonant with the development of the situation. 

In a word, China holds the key to the settlement of the 
present incident, as it depénds entirely upon what course 
she will choose to follow. I confidently hope that the Nanking 
Government will adopt such effective and appropriate mea- 
sures as accord with our desire and bring about an early, 
amicable settlement. 

Our Government are giving careful consideration to 
our relations with the Soviet Union. Incidents have con- 
tinued to occur along the Manchukuo-Soviet frontier. The 
most serious case was the recent illicit invasion and occupa- 
tion of the Manchukuo islands in the Amur, which led to 
an armed clash of the Japanese-Manchukuo forces with 
Soviet intruders. 

The situation threatened for a time to develop into one 
of extreme gravity. However, the affair ended as you know 
in a peaceful settlement, the Soviet Government agreeing to 
restore the status quo ante in that region. 

The Japanese Government are deeply concerned over 
the state of things on the Manchukuo-Soviet frontier which 
gives rise to frequent frictions. What is needed first of all is 
to take practical steps to prevent these border disputes. For 
that purpose, we should lose no time in setting up those two 
commissions for the demarcation of the border line and the 
settlement of disputes which for some years past have been 
under consideration, and also devise other means of removing 
the tension all along the frontier. 


I cannot but urge most strongly the Soviet Government 
to cooperate freely and unreservedly with us in this task for 
the sake of peace in Eastern Asia. 


Again it is a matter of no small concern for our Gov- 
ernment as to whether or not our nationals are to be engaged 
in fishery in northern waters and those having oil and coal 
concessions in North Saghalien are to be accorded full 
guarantees for the legitimate operation of their enterprises. 
It is our policy never to tolerate the creation of any such 
circumstances as will in substance destroy those enterprises 
sanctioned by treaty. In short, there remains between Japan 
and the Soviet Union a number of issues still pending for 
the solution whereof the Government will do the best they 
can. 


As for our relations with Great Britain, I am deeply 
moved when | say that a short while ago, in behalf of His 
Imperial Majesty the Emperor, His Imperial Highness 
Prince Chichibu, accompanied by Princess Chichibu, attended 
the coronation ceremonies of the King and Queen of England 
and by their mission enhanced the traditional friendship that 
binds our two nations. 

While it has always been the consistent policy of the 
Government to promote Anglo-Japanese friendship, more 
recently the two Governments have come to an agreement 
of views regarding the advisability of entering into frank 
conversations with the object of adjusting the relations of 
the two countries. We hope to bring about an early fulfill- 
ment of that aim. 

Japanese-American relations have been of late really 
good, being marked by an ever-growing amity and good-will. 
I am glad to say that the economic mission which visited 
the United States some weeks ago have by their candid 
exchange of views in various circles accomplished much 
toward establishing a closer contact between our two nations 
economically and otherwise. 

Last year this country concluded an anti-Comintern 
{anti-Communist International] agreement with Germany. 
The Governments are striving for the effective application 
of the said agreement and at the same time for the further- 
ance of friendly, intimate relations between Japan and Ger- 
many. 

Now, turning to our trade relations with other coun- 
tries, obviously the expansion of our export trade constitutes 
not only an indispensable condition of our national existence, 
but one of the most important means of balancing our inter- 
national accounts under the present economic circumstances 
of the country. But as a matter of fact foreign powers, for 
economic, financial or other reasons, still continue to main- 
tain commercial barriers of various kinds against Japanese 
goods. 

The Government is working for the smooth develop- 
ment of our export trade by concluding such individual agree- 
ments with the Governments of ‘those countries as may be 
best suited to their respective circumstances, or by arranging 
private agreements to be arrived at between our business in- 
terests and those of other countries. I am glad to say that 
since last Spring our trade negotiations with India, Burma, 
the Netherlands, East Indies and Turkey have all been 
brought to a successful conclusion. 

The Government will strive more energetically than 
ever for the maintenance and furtherance of Japan’s com- 
mercial interests and at the same time make all possible en- 
deavors for insuring free access to raw materials and natural 
resources and promoting freedom of international trade. 

It is gratifying to note the growth of certain tendencies 
favorable to the restoration of freedom of trade. I desire to 
take this opportunity to declare the readiness of the Japanese 
Government to participate heartily in any international un- 
dertaking to convert these tendencies into reality. 

As may be seen from what I have stated above, Japanese 
foreign relations are presently fraught with difficulties and 
problems. For the effective execution of our foreign policy 
at this time true national unity is required, unity which is 
based upon a full comprehenson of the international situation. 
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